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1 Executive summary

1.1 Introduction

This report seeks to summarise the work that has taken place regarding the implementation and
evaluation of the ADUK data ownership pilot programme. The project has included:

e Sector-wide quantitative research

e Consultation with UK industry bodies

e Consultation with UK audience development agency directors

e 50 calls to funded touring companies

» Research to assess the Ofair processingO statements used by venues

* Qualitative research with a sample of six venues and six companies

e The writing of seven composite case studies based on the qualitative research

e Consultation with legal advisors about the examples of contractual clauses obtained
relating to the sharing of data

1.2 Key findings

Data ownership is not an issue of major concern to the majority of venues and companies. We
found very few organisations indicating it was a problem and neither are they making enquiries
about it to their industry body. A significant proportion of the companies who have asked for
audience data from their partner venues have received it. Of the remainder, around half do not
want audience data or want it in theory but have not asked for it. Only 16% of companies say they
request data and are not getting it.

The sector does not need convincing that collaboration between venue and company and the
sharing of data helps achieve audience development objectives. Sharing statistical data is always
appropriate however the sharing of personal data is not always appropriate.

Where appropriate, data sharing should be part of the contractual relationship.

Where companies and venues have good relationships and talk together about audience
development, the sharing of statistical and sometimes personal data happens as a matter of course.,
regardless of whether this agreement is enshrined in a contract or not.

The sharing of personal data is appropriate when the company and venue trust each other and it
makes a clear and specific contribution to achieving audience development objectives. Trust
arises from long term relationships in which both venue and company staff have the will,
knowledge and skill to comply with the Data Protection Acts. When trust is not present, the
sharing of personal data is not appropriate. Contractual clauses that seek to compel the sharing of
personal data are often ineffective where these conditions do not pre-exist.

Companies and venues are currently using a wide range of contractual clauses, some of which are
not fit for purpose. Clauses previously drawn up under the auspices of ADUK have not received
the backing of some industry bodies giving legal advice to cultural organisations. Clear legal
advice, is needed to ensure a shared agreement about good practice across the sector and to clear
up current confusion.

Many companies say they donOt need personal data because they already collect the names and
addresses of attenders particularly interested in their work, they find statistical data more useful for
audience development purposes and where venue and company collaborate, companies say they
rarely need to handle personal data. We even found an example of a venue mailing previous
attenders on behalf of a company visiting another local venue.

We found little evidence to support the commonly held view of companies that most venues use
the Data Protection Acts as an excuse not to share data b this appears something of an industry
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myth. The data protection questions and answers held on the box office systems involved in this
stage of the research were all set up to follow best practice in a way that enabled data sharing. Itis
possible that venue marketers are not aware of the good practice followed by the box office and so
are misleading company marketers about what is possible.

Some touring company marketers are asking venues for types of data not held on box office
computer systems.

Companies employing freelance marketers for individual tours need to find ways of ensuring an
ongoing organisation-wide understanding of their audiences to avoid short term approaches to
audience development and marketing.

It is difficult for box office managers to make changes to the data protection questions and
answers on their ticketing system because making global updates to existing permission data
requires specialist report writing skills.

A gulf has opened between marketers who have accessed training and other resources about
audience data and those who have not because they are not particularly interested in data issues.
The former exhibit good practice and the latter group do not.

Organisations that do not see any benefit in the sharing of statistical data need to experience an
environment where this is demonstrated to be the most effective way to achieve audience
development objectives.

We believe that implementing the research into the standardisation of box office reports and the
subsequent work on terms and protocols will make the sharing of statistical data even more
widespread across the sector.

The provision of a coherent framework will help them make the collaborative use of audience data
a cornerstone of their marketing.

The learning of organisations that share, analyse and interpret statistical audience data as a core
element of their work should be disseminated across the sector.

1.3 Recommendations
Resources

* that the research into the standardisation of box office reports and the subsequent work on
terms and protocols be implemented

* that ADUK brings together ticketing system suppliers to encourage them to provide client
venues with standard procedures for updating data protection questions and permission
data alongside the implementation of the Ogold standardO for systems contained in the
research into the standardisation of box office reports

e that funding bodies and industry bodies find ways of demonstrating that sharing statistical
data and collaborating on implementing the results of its analysis is the most effective way
of achieving audience development objectives

* that ADUK considers commissioning templates for contractual clauses that constitute best
practice

* that ADUK seeks the endorsement of the TMA and ITC before making such clauses
widely available.

Training
* that box office system based practical training into setting up and using data protection
guestions and answers be made widely available to venue staff outside the box office.

e that training on what data is available from ticketing systems and using and interpreting
the standardised box office reports and terms and protocols developed in other ADUK
projects be made accessible on a regular basis to the rapidly changing pool of touring
company marketers



that general managers who manage seasonally employed marketers be targeted with
training about gathering and using data for marketing and audience development

that ticketing system suppliers offer training in using standard procedures for updating
data protection questions and permission data

that ADUK works towards the inclusion of data protection issues in generic training so
that it reaches those working in the industry who have not yet been motivated to access
existing training and resources

that the learning of organisations who share, analyse and interpret statistical data as a core
element of their work be disseminated across the sector
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Introduction

2.1 Obijectives

ADUK agreed the following objectives for the project:

To pilot the contractual clauses proposed by ACT Consultants with a range of arts
organisations across the UK.

To evaluate the pilot from the perspective of both touring and receiving organisations

To identify any practical issues that arise in the implementation of any future
dissemination of advice in relation to data ownership.

To prepare a set of case studies based on the pilots for publication by ADUK.

To identify the most effective means of disseminating the proposed contractual clauses
when rolled out across the sector, and the cost implications of this.

To identify any training needs that arise during the pilot in order to feed into the planning
of the ADUK training programme.

2.2 Methodology

Henderson Aplin Partnership and ADUK agreed the following methodology for the project:

Scoping the project with ADUK to clarify goals and the timetable.

Consultation with Roger Tomlinson (ACT Consultants) to explore his involvement and
receive a briefing on the previous related project.

Consultation with industry bodies to assess the perceived priorities and challenges relating
to data ownership and data sharing.

Quantitative questionnaire with the largest possible sample of relevant arts professionals
to assess their perceptions relating to data ownership and data sharing.

Follow-up qualitative work to probe emerging key issues
Identification and tracking of twelve consenting organisations using telephone interviews.
Construction of six composite case studies to provide learning material for ADUK.

Recommendations on dissemination, training needs and evaluation.

2.3 Outputs

Henderson Aplin Partnership and ADUK agreed a final report that includes the following:

Summary of the pilotOs methodology and key findings

Conclusions and recommendations relating to the rolling out of the final resource
Six case studies demonstrating how organisations use the contractual clauses
Recommendations regarding dissemination and training needs

Recommended process for evaluating the usefulness of the contractual clauses



2.4 The interim report

The interim report, submitted in August 2006, sought to chart the progress of the project to date.
In particular, it demonstrated how and why the scope of the project broadened as it progressed.

The scope of the project broadened for two principle reasons:

* Firstly, early research suggested that our original understanding that data sharing is an
important issue for most organisations might not be accurate.

* Secondly, early research suggested that many organisations are not aware that there is no
link between the sharing of statistical data and the Data Protection Acts.

A core function of this project is the construction of specific recommendations with cost
implications for the ADUK training programme,. As the data sharing project progressed, it
became clear that the testing of the original hypotheses underpinning the project would be
important. With this in mind, we have undertaken more research than the original methodology
specified. This additional research has included:

e Consultation with UK audience development agency directors
e 50 calls to funded touring companies
» Research to assess the Ofair processingO statements used by venues



3 Consultation with industry umbrella bodies

3.1 Purpose

Establish which of the umbrella bodies in the cultural sector provide members with advice
relating to ownership and sharing of audience data.

Obtain a copy of their standard contracts (given to members) and/or any guidance to
members on data sharing.

With umbrella bodies who do give advice, send them appendix one of Roger TomlinsonOs
report (ie standard text on data ownership in presenting contracts) with a view to obtaining
their feedback at a face-to-face meeting

3.2 Summary of findings

Only ITC has a standard document to give to members, and this is on data protection
(there are two references to data sharing).

Only ITC and the TMA have dedicated legal officers who provide advice on data
ownership.

Only the AMA mentioned Roger TomlinsonOs work on data protection and data
ownership.

Most industry bodies do not give advice about data protection or ownership, and report
that they receive few requests for advice on the topics from their members.

Specific feedback on the proposed clauses was received from the AMA, ITC and the TMA
only. The AMA said that the clauses represented best practice. ITC and the TMA
advocated plainer English, and the TMA noted that there should be agreement about how
data would subsequently be shared.

3.3 Detailed findings

3.3.1 ABO

The Association of British Orchestras does not give specific advice to their members, and don't
have any sort of standard documentation they send out. They do run sporadic training courses on
various issues, and have covered data protection (she said OprotectionO, not OownershipO), but
using an external speaker to talk about it. She said that if they had a group of orchestras who said
they wanted to know about it then they'd sort something out. No face-to-face interview set up.

3.3.2 TMA

The Theatrical Management Association receives general questions about data protection,
probably about once each month. Data sharing comes up about three times each year.

The most common query is from a touring company going to a particular venue and
wanting box office data. Conversely, the most common query from a member venue is
about whether they have to give the touring company the data or not.

TMAOs advice to both of these queries is that it is a contractual issue that is not governed
by the Data Protection Act. Given that it is a matter for negotiation, it should be sorted
out when agreeing the terms for the show in question.



* Interms of the process, the TMA advises members that venues don®t have to share data
with companies unless that is what has been negotiated, and, in the case of personal rather
than statistical data, the subsequent customer consents permit it.

* The TMA does not have a standard view as to whether sharing data is a Ogood thing® or
not.

* The proposed clauses are predicated on sharing data, which will not always be appropriate
and the TMA would be concerned if it was to become a requirement of some kind.

* The Legal Officer made the following detailed comments about the proposed clauses:

The first paragraph says that both parties will be a OData Controller®. It is a defined
term, and it would be important toAmake sure that t[\e legal definition is satisfied, ie
merely describing someone as a OData ControllerO does not necessarily mean that they
are.

What does OpreviouslyO refer to in this first paragraph? The clause is talking about data
collected for transactions for the presentation of X, therefore what is the Oprevious
data® and how is it relevant to this, if we are talking about the collection of data for the
presentation of X?

ODual keyO control is jargon which does not reveal anything beyond Odual® meaning
OtwoO. It doesnOt have any immediate link with data sharing, so the officer would
suggest avoiding it.

In general, it would be better to use plainer English to refine the clauses and make the
wording clearer. For example, there are references to Oinformed consentO but the term
is not explained.

The clauses do not govern the mechanism of transferring data between parties, eg how
and when. The clauses also need structural requirements to provide the framework for
sharing this data (ie what measures will be in place to record what consents have been
given or not given).

3.3.3 Dance UK

Dance UK does not give advice, and the officer consulted clearly seemed to feel that giving advice
on what would generally be seen as a legal issue (i.e. whether companies have the right to use /
obtain data, etc.) was way beyond their experience and knowledge. She also said she couldnOt
think of any other dance organisations that would be likely to be able to give out such advice. She
thought that if she did get a query, then she would probably forward them to the appropriate arts
council.

3.34 ITC

* ITC receives occasional queries from ITC members about data sharing, Oabout twice a
year if thatO, and similarly few queries about data protection.

* Enquirers are referred to the ITC fact sheet [This is a data protection fact sheet that covers
data for marketing and data for workers.] or advised to contact the AMA.

e |TC feels that sharing is data is positive wherever possible.

» |ITCOs legal advisor found the clauses difficult to understand quickly, despite her legal and
marketing background.

e |TC would be willing to put something about data sharing in the standard ITC contract.
However, they would have it in a schedule, and not part of the main contract, and would
use bullet points instead of long sentences.
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* The current clauses seek to give a context which would not be required b the contract
provides it B and this would further aid the simplification process.

3.3.5 ABCP
The Association of British Concert Promoters made no response.

3.3.6 AMA

* Data ownership queries tend to be about monthly. While the queries sometimes come
from venues (often a local authority officer finding the LA rules about data sharing
inflexible), the queries are mostly from companies wanting to get data about people
attending their shows.

e Enquirers are referred to the AMA/TMA published guide to data protection, the
ticketing.org website and the ADUK website.

* The AMA is sympathetic towards companies seeking patron data, and shares belief that
sharing data makes audience development more effective. However, the AMA is clear
that these issues need to be addressed with the venue and company negotiate their
contract.

* The AMA understands the clauses and believes they make sense. They feels they give a
good steer about best practice. A key problem is how many times a customer should be
asked to opt in (ie sharing data with each company is purchasing tickets for) and the
ability of box office software to record the data.

3.3.7 AFO

The Association of Festival Organisers does not give advice to their members. If they get
enquiries, theyOll forward them to the Data Protection office or seek legal advice elsewhere. The
officer consulted also said heOd be interested in any advice or guidance we can give him.

3.3.8 FST

The contact at the Federation of Scottish Theatres did not know what the organisationOs policy or
views were. There was no response to follow-up email.

3.39 MLA

The Museums, Lib[aries and Archives Council does not offer specific advice. The interviewee felt
that the issue didnOt crop up often, and when it did the situation was usually clear cut or easily
resolved.

3.3.10 MA

The Museums Association commented OWe donOt [give advice], but our normal approach would
be to urge museums to share their audience data - it is, after all, usually paid for with public funds
and we donOt believe museums should behave as competitors, but should work together to
improve their service to their audiences.O
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3.3.11 SMC

The Scottish Museums Council does not have any sort of standard advice theyOd give, and said
theyOve also never been approached with a query about it. Their members are non-national
museums (so independent, university or local authority museums), so the interviewee expected
members with queries would ask their funders, i.e. local authority or university advice. He said he
probably didnOt have enough specialist knowledge to be able to advice properly.

What they have started recently, however, is a partnership with the MDA (Museum

Documentation Association), who specialise in legal matters concerning museums. Therefore, if a
member has a query that SMC canOt answer, they would be able to be referred to MDA for advice.
(The Museum Documentation Association was not interested in discussing data sharing or having
a consultation meeting.)

3.3.12 VAGA

The Visual Arts and Galleries Association commented that members never ask about data
ownership or sharing.

3.3.13 Engage

Engage, the national association for gallery education, doesnOt give advice as they donOt feel they
would be enough of an expert in the area. They apparently did a little research into it themselves,
but donOt have any sort of documentation they would send out to members.

3.3.14 Engage Scotland

Engage Scotland hasnOt offered any specific advice or training related to data ownership.
Colleagues might look elsewhere for information about this area; perhaps to the legal team within
their organisation or local authority or to the Museums Association for example. They said it
would be useful to have more information about data ownership and use.

3.3.15 Engage Cymru
No reply.

3.3.16 Arts Council England
The legal department commented that they do not give advice on this area.

3.3.17 Scottish Arts Council

SAC does not give advice on this area (although the interviewee did say that they would try and
forward people to other organisations that could).

3.3.18 Arts Council of Northern Ireland

The interviewee reported that they donOt get asked about this very often, so therefore donOt give
any standard advice. They commented that they would usually refer queries like this to Audiences
Northern Ireland.
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3.3.19 Arts Council of Wales
No response.

3.4 Action

We felt that for industry bodies to support the involvement of their members in the pilot it would
be important for them to feel more knowledgeable about the benefits and process of data sharing.
With this in mind, ADUK and the Henderson Aplin Partnership agreed to commission an article
from Roger Tomlinson with the following aims:

* to raise the profile of the issue

« to Onormalise® the issue by presenting it as a normal part of contract negotiation rather than
a contentious problem

* to ensure that when organisations consult with their industry bodies about participating in
the pilot the industry bodies are able to comment on the appropriateness or usefulness of
participation

* to pave the way for industry support of the pilot.

The full brief and the two versions of the article (visual arts and performing arts specific) are
attached as an appendix.
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4 Consultation with audience development agency directors

4.1 Purpose

* To find out to what extent the picture painted by the umbrella body consultation matched
or differed to the experiences of agency directors.

Agency directors were asked to what extent their clients had concerns about issues relating to data
ownership, how frequently they were contacted for advice about data ownership, and how they
manage those requests.

4.2 Summary of findings

* Clients are not approaching audience development agencies on a frequent basis with
queries and concerns about data ownership. All but one agency director said OrarelyO,
Oonce a yearO or OneverO. Only one said Otwice per monthO.

* Agencies will often refer clients to the AMA or the ADUK website.
* Most of the queries come from touring companies rather than venues.

* Venues who are interested in sharing data, either statistical or personal, will negotiate this
with the company at the contractual stage.

4.3 Detailed findings

Key responses from agency directors were:

Agency clients and enquirers are fully aware that in the kinds of analysis they carry out postcodes
are used anonymously and so do not fall within the remit of the Data Protection Acts.

OMost organisations guard their personal data pretty jealously B ownership of customer data is
understood, rightly, to be a key asset.O

Ostatistical data is another thing. Many organisations are great about sharing and understand
completely the value of benchmarking. One or two are more obstructive.O

OConcern about data ownership has dropped significantly over the past 4-5 years. It is no longer
seen as a hot topic.O

OThere are draconian measures in some local authorities which have made arts organisations less
willing to consider capturing audience data.O

OA few years ago we were contacted by someone once a week.O

OWe advise companies to agree terms for data usage and access in advance as part of their contract
with a venue.O

OWhere companies want data for analysis purposes only we contact the venue to ask their
permission and then produce bespoke analysis for the company. Interestingly, weOve never had a
venue turn down a request like this, even though they might have refused to hand the data over
when approached by the company directly. WeOd love to think itOs because venues trust us as a
responsible broker (and our contract with venues does make our responsibilities very clear), but
actually we think itOs more about inertia D often doing the reporting is just too much hassle. We
have been trying to promote this capacity more widely to companies; itOs generally been seen as a
win-win activity, building the company-venue relationship.O

OMost are aware of their own inadequacies in this regard and usually concern is precipitated when
two or more [organisations] wish to collaborate on a project and then seek data from one another.
This highlights that for many permissions have not been gained systematically or where data sets,
are incomplete. This then stimulates discussion about box office and marketing relationships and
process.O
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a0l would say that data ownership is not something | receive frequent questions about. Perhaps
once a year? Depending on the nature of the request | generally respond by giving my
interpretation of the law/good practice as | understand it. On occasion | will refer them to further
sources of information B usually RogerOs book or anything | can find on the AMA website.O
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5 Sector quantitative research

Questions about data ownership were incorporated in an online questionnaire designed by the
consultants contracted by ADUK to explore training needs in connection to the collection, analysis
and interpretation of audience data. This was disseminated to the largest possible number of arts
workers engaged with audience data covering a broad geographic spread, a wide range of roles,
artforms and types of organisation. The two questionnaires were combined to avoid similar
questions being asked several times of the same key arts personnel. And so having an impact on
response rates.

5.1 Purpose

To survey the largest possible sample of general managers and marketing managers (venues and
touring companies) to assess their perceptions regarding:

5.2

who makes the decision about contractual clauses
their understanding of the DPA and data sharing
their perceptions regarding the pros and cons of data sharing

factors that would influence their decision to include or exclude clauses relating to data
sharing in contracts with venue/company partners.

Summary of findings

Response rates to the overall survey were low with a total of 135 people returning
completed questionnaires. Of these, 99 also responded to the questions on data
ownership, 73% of all respondents. 65% of respondents worked in marketing and
audience development.

The main body of the questionnaire asked about the training respondents had undertaken
on data ownership. 7% had participated in training including data ownership issues in the
past 12 months. 70% have had no training on data ownership.

Almost half of the respondentsO organisations have found their own solutions to data
sharing. 41% of respondents from organisations that enter into contractual relationships
with partner venues or companies said that such contracts already include clauses on data
ownership. 48% said that contracts rarely or never included such clauses. These
organisations appear not to need further support with data ownership issues.

There appears to be no need to make the case for data sharing: 88% agree or strongly
agree that OAudience development is easier and more achievable when venues and
companies share audience dataO and 95% agree or strongly agree that OPublicly funded
cultural organisations have a duty to develop audiencesO.

There appears to be a better than expected understanding of the implications of the Data
Protection Act.. Just six out of 31 respondents working in venues indicated that they
believed sharing audience data with other organisations would impact on their own
relationships with their audiences. The barrier for around a third of venue respondents
appears to be compliance with the Data Protection Act but they appear to be clear that the
challenge is the way they obtain informed consent from their customers.

Most companies want audience data. 80% of company/promoter respondents said they
needed more statistical data about audiences. Around a third strongly agreed that they
urgently needed personal data on audiences and another third agreed.

There are indications that either most companies sometimes get data if they ask, or they
donOt tend to ask for it. As 23% of respondents working for companies or promoters
agreed that they always got access to audience data if they ask for it and only 7% strongly
disagreed,
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Those participants who are involved in negotiating contracts are significantly more likely

to disagree or strongly disagree that they always obtain audience data if they ask for it. A
possible interpretation is that those who are not involved in negotiating contractual clauses
about data sharing do not ask partner venues for any audience data.

This stage of the project, when considered alongside the results of the industry body
consultation, raised the question of whether data ownership is a problem that concerns
more than a small minority of organisations and that the main barrier to data sharing
appears to be the way that venues collect audience data. It was decided to carry out
further telephone research to explore these hypotheses further.
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6 Additional quantitative and qualitative research

6.1 Purpose

The early stage of the research showed that 60% of touring companies and promoters believe they
need the personal details of audiences (names, addresses, postcodes, email, phone numbers), and
80% believe their organisation needs more statistical data about their audiences (eg postcodes,
frequency of attendance, demographic profiling data). There were inconsistencies in the responses
that raised the possibility that many venues and companies are already sharing data and that a
significant proportion of the remaining companies do not appear to ask their partner venues for
audience data. Informal interviews raised some additional issues.

Fifty companies were contacted by telephone, and some with follow up emails, to test the
following:

* a minority of touring companies and promoters have close working relationships with
venues and have established protocols for managing and sharing data but that this is
mainly statistical analysis

* where companies are getting adequate statistical analysis from venues, they do not
perceive a need for personal data

* many touring companies and promoters are requesting personal data from venues to make
up for short comings on the part of the venue (eg they are requesting audience analysis
from venues, it is not forthcoming, so the companies want to do this for themselves)

* the majority of touring companies and promoters are unclear about what they might do
with personal data if they got it.

6.2 Summary of findings:

A minority of companies (16%) are not getting the audience data they want and are asking
for:

Personal data
» 10 out of 23 companies are not interested in obtaining their audiencesO personal data
* 4 are interested but have not asked for it

* 5 are interested, asked for it but not got it (although this includes a company that has said
No when they have got it for some venues)

* 4 are interested, have asked for it and have got it

Statistical data
e 10 out of 23 companies are not interested in obtaining statistical data about their audiences
e 5 are interested but have not asked for it

* 5 are interested, have asked for it but not got it (although this includes 3 companies asking
for data not held on box office computer systems e.g. age and psychodemographic
profiling)

e 3 are interested, have asked for it and have got it

Key issues

The ability to get personal or statistical data from a venue appears largely to depend on the
relationship it has with the venue.

Ol don't encounter massive problems as we have good relationship with venues who are
happy as long as they get something back in return.O
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Several have successfully negotiated with venues for data that other companies find it difficult to
obtain:

OPersonal information is useful for when we change venue in the same region but want to
keep our existing audience. We did this recently in Glasgow and managed to get the data
from the old venue in exchange for doing something for them in return.O

Several companies saw scale as the primary barrier to getting data with smaller venues lacking the
skills and resources to provide them with what they need:

OWe do get some information, but it depends largely on our relationship with the venue.
The size of the venue is a major factor, with the larger ones generally more willing and/or
able to help.O

A minority of companies were interested in obtaining both personal and statistical data. The
reasons for a lack of interest were sometimes a question of a lack of resources within the company:

OWe don't have enough staff to collect or use data beyond what we already doO
but were more often carefully thought through,, particularly in the case of personal data:

OWe have no general use for personal data as it would probably duplicate people on the
venuesO mailing lists.O

OThe data is likely to be out of date by the time weQOre back next.O

OWe are less interested in getting names from the venues as we don't want to do mailings
to people who aren't genuinely interested in us.O

Five companies actively recruit people with a special interest on to their own mailing list by using
pro formas, cards and sections at the bottom of questionnaires.,

Unfortunately, two companies did not want the data because they believed they had no
responsibility for getting audiences:

OThe venues do the marketing so this info isn't of much use to us.O

Others say they donOt need personal data because their venues are happy to undertake any
marketing the company thinks is a good idea:

OVenues are usually happy to do mailings, and so they organise and run them themselves
instead of handing over the details.O

Some companies who said they wanted audience data from their partner venues, when pressed,
were unsure how they would use it:

Ol feel data would be of use, but | couldn't say why - possibly to get feedback on the shows.O
Data Protection

The five companies that said they asked for personal data from venues and often or usually didnOt
get it, all commented that venues used the Data Protection Acts as an excuse for not providing it:

The Data Protection Act is often used as an excuse to get rid of the company, especially when
they don't want to spend the time or are protective of their data. Some venues also not sure
what they can and can't do.O

Others are convinced that venues are genuinely confused:

Ol feel that venues mostly have no idea what they can and can't do, which is why it is so hard
to get anything out of them. All venues 10ve spoken to have wildly different views of what it
entails.O

However, there does seem to be a presumption that venues are confused by the DPA or are using it
as an excuse because this comment was made by five interviewees who had previously said that
they had not ever requested personal data. from venues. Is this another example of what amounts
to a mythology that has grown up around data ownership as an insurmountable problem for

touring companies?
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7 Additional research on venue systems for Ofair processingO of
customer data

7.1 Purpose of work

In order to gather more detailed information about exactly what questions venues were asking
bookers in practice it was decided to approach Purple Seven. Purple Seven have access to the
databases of a wide range of small, middle and large scale arts venues who use their Vital
Statistics services either as part of a city or region wide group project, or on an individual basis.

The sample is by its very nature biased, as only a certain type of middle scale and large scale
venue will have chosen to sign up to the additional marketing and analysis services which they
provide. The large city or region wide groupings (for example: Greater Manchester, Glasgow,
Edinburgh and London) will contain a wider selection of venues, not all of whom are Odata self
startersO. However overall the sample will tend to contain larger, more data savvy venues who are
choosing to analyse their databases.

Purple Seven have supplied a list of all the different data protection questions which occur in the
databases they have access to D this has obviously been done anonymously.

The key aims of the research were to find out:
* Whether venues seek to gather informed consent for subsequent data sharing

* If the venues were tending to ask bookers to opt-in or opt-out of giving permission for any
subsequent communication (from the venue itself as well as other parties)

e If any venues were asking for permission to share with specific named third parties
* How clearly the questions were being worded

7.2 Findings

7.2.1 VenuesO own communications with bookers
There was a small range of general opt-in and opt-out questions, appearing on their systems as:

We can use data

We do not have permission to use patronOs data
Has patron been asked?

MPS

no

yes

There were a large number of questions relating to specific contact methods appearing on their
systems as listed below. It is suspected that these are to some degree redundant and are hangovers
from previous trends or advice:

By Post

Email

Fax

General Phone
No Phone

No Trans Fax
Postal marketing?
Text Message

Some venues are specifically asking customers if they wish to be part of the venueOs own
marketing efforts. These are phrased on their systems as:

_ Postal mailing list
_ Would you like to be added to our mailing list
_ Brochure
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_ Emailing list
_ E-brochure
_ Contact you and joining mailing list

7.2.2 External companiesO communications with bookers
There are a wide range of questions relating to general external data sharing and are phrased as:

Third parties

Other arts venues

Other theatres

Sell to anyone

Sell on details

Would you like us to share your details with other arts organisations?

There were also a large number of questions relating to specific third parties:

XXXX customer

Can XXXX mail you?

Current showOs company

Info from XXXX tickets by e-mail

Info from XXXX by phone

Pass details onto this theatre company?

7.3 Venue systems for data sharing: conclusions and recommendations

The amount of effort put into asking detailed questions about very specific methods of
communication may in part be due to hangovers from system suppliersO early attempts to improve
their data protection sophistication. PASS Il for example (now sold as Pro Venue Max)
considerably enhanced the range and subtlety of questions which could be asked, and the system
came with a range of suggested examples installed. However they were focused on listing
different contact methods.

The point has been previously made that some touring companies feel that venues are either
confused or stalling about what they can and cannot share with other parties. This phase of the
research shows that in fact very specific and clear questions are being asked at the point of data
capture. If we assume that the companies have actually encountered recent confusion or
obstruction from a range of venues, the reason for this could be a lack of communication and
understanding between the venue box office and marketing departments. Box office staff have
been advised by system suppliers and/or have seem some of Roger TomlinsonOs previous
suggestions on the subject and have applied this knowledge but the marketing staff in contact with
the companies may not be aware of this.

One of the key problems for staff attempting to groom or update data protection questions is that
ticketing systems tend not to supply tools for globally tidying and updating data. Therefore staff
are left with thousands of data records which would need to be manually updated if any major
changes were attempted. This is enough to put off all but the most determined box office
managers.

It is clearly very important that ticketing system trainers and support staff are well informed. We
propose that key representatives from each major supplier are gathered together to discuss what
each system is capable of and what best practice should be disseminated to their customers, along
with the tools to implement these changes.

There is a long list of very similar questions which some box offices must be attempting to answer
during each sales phone call. Experience indicates that there is a limit to the number of questions
which box office staff can reliably ask during sales transactions. If more than three or so are
attempted, the transaction will be perceived as taking too long and both staff and customer will get
frustrated. It is often discovered that when box office staff have been told to ask more than this,
there is a substantial drop in reliability of the answers recorded D in other words the answers will
be fudged.
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In summary, it is evident that ticketing systems have the capability and have been configured to
ask detailed and specific data protection questions, clearly differentiating between internal and
external data sharing. How reliably these have been completed and how well this knowledge has
been shared with the marketing department is another matter. A key problem may be that too
many rather than too few questions are asked at point of sale, which makes the use and sharing of
data more complicated for uninitiated marketing staff.
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8 Contractual clauses relating to data sharing

8.1 Samples of clauses obtained

8.1.1 Clausel

The venue (INSERT NAME) agrees that the Promoter (INSERT NAME) will have full and
uninhibited access to all and any customer sales data relating to all and any contracted
performances with the Promoter (INSERT NAME). The venue (INSERT NAME) will ensure that
a reasonable level of sales data is captured and will take steps to ensure that this is the case and
will ensure further that all information captured and shared is compliant with the Data Protection
Act.

8.1.2 Clause 2
S5.5 Customer Data

a) The Resident Manager shall provide the RSC with all customer data for performances of
the Productions in a mutually agreed format within 4 weeks of the Period of Engagement, subject
to compliance with all applicable data protection and privacy legislation. The Resident Manager
will also provide relevant ticket booking data associated to the customer data record in accordance
with the specification set out below in S5.5b. It is agreed that both parties have free use of such
data including the ability to add data to existing customer files, mailing, development and
promotional lists. The Resident Manager will take responsibility for ensuring that the appropriate
data protection questions are asked and their answers recorded so that the RSC can mail contacts
subsequently. Data is defined as all customer related details, as set out below in S5.5b, recorded in
the ticket office system either electronically or manually. Neither party may sell such data to other
organisations. Both parties shall honour any requests it receives from customers to be removed
from relevant databases.

b) The Resident Manager agrees to provide customer data in the following formats, as either
a flat file or two relational files. The file formats can be in Microsoft Excel, CSV, or Tab delimited
text, with column headers supplied.

c) The Resident Manager shall provide a key or legend to describe each price type/discount
code and any other terms used in the file(s) which are not self explanatory

d) The Resident Manager shall provide the following and ensure accuracy and consistency of
the data in relation to the total sales for the Period of Engagement:

e acount of the number of unique customers in the customer file provided

» if the ticket data is in a separate file, a count of the number of unique customers in the
ticket data file provided

* the total value for the ticket amount from the ticket data file provided
* the total value for the number of seats from the ticket data file provided

N.B. The relational files would consist of one file with customer data and a unigue ID for each
customer, and a second file with ticketing data as a row for each ticket order/line item and the
unique customer ID to relate to the customer file. A flat file would consist of one flat file with a

row for each ticket order/line item and the customer data in the same row (the RSC will remove
duplicated customer data). The number of unigue customers in the ticket file should match exactly
the number of customers in the customer file. The total number of seats and total ticket amount
should match that reported for the Period of Engagement.

Customer Data
The following are lists of customer fields the RSC requires for import.
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Field Required Data type | Max length
Unique customer ID Yes Integer

Customer title Preferred String 30
Customer first name Yes String 20
Customer last name Yes String 55
Address line 1 Yes String 55
Address line 2 If applicable String 55

City Yes String 30
County Yes String 30

Post code Yes String 10
Country Yes String 30

Email address Yes, if available String 30

Yes to RSC mailings, by post Yes String 1(YorN)
Yes to 3rd party mailings, by post | Yes String 1(YorN)
Yes to RSC e-mail Yes, if email provided | String 1(YorN)
Yes to 3rd Party e-mail Preferred String 1(YorN)
Ticket Data

The following are lists of ticket fields the RSC require for import. These can be at an order level
(multiple seats) or at a seat level (one row per seat).

Field Required Data type | Max length
Unique customer ID Yes Integer

Unique order ID No Integer

Order date Preferred Date
Performance name Yes String
Performance date Yes Date
Performance time Yes Time

Total ticket amount Yes Currency
Number of seats Yes Integer

Price type / discount code Yes String 30
Section of house (stalls, etc) No String 30
First seat label No String 10
Last seat label No String 10
Mode of sale Yes String 30
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8.1.3 Clause 3
Data Protection

The Promoter will ensure that its Box Office adopts Ogood practice® under the Data
Protection Act 1988 and Telecommunications (Data Protection and Privacy) Regulations 1999 and
seeks consent from its customers to send information about future developments from the venue
and from its visiting companies.

The Promoter will make available to the Producer customerOs address and booking data (including
number and price of tickets purchased) where the customer has given their informed consent to
receive such information about the Producers future events and developments, only after prior
consultation with the Promoter.

Where customers® informed consent has not been received, the Promoter agrees to write to
the customer at the Producers request to seek their informed consent to receive from the Producer
such information about the Producers future events and developments, only after prior consultation
with the Promoter. The cost of fulfilment postage for this is to be re-charged to the Producer

8.1.4 Recommendations from Phase | of the ADUK project

The clauses recommended in the report commissioned by ADUK in the first phase of its work,
Recommendations on Data Ownership Guidelines Rémont ACT Consultant Services
September 2005, were also examined by the team at Harbottle & L&hisse clauses are
contained in Appendix 1.

8.2 Contractual clauses: conclusions and recommendations

The clauses obtained vary significantly in complexity and detail, illustrating the lack of consensus
about the most appropriate way to incorporate data sharing in contractual agreements.

Clause 1 was included in a contract by a touring company and was rejected outright by the venue.
The company took the view that this was because the venue had previously refused to share
personal data, however Harbottle & Lewis point out that:

Olt is inappropriate for a company to demand Ofull and uninhibited accessO to audience
data since the data controller can only provide such information as it is can fairly and
lawfully disclose under the DPA. The information which can be disclosed would depend
upon the theatreOs data collection notice and whether it is clear that data can be shared to
visiting production companies and for what purposes.O

That the debate about data sharing has become inappropriately focused on the myth that venues
are Ohiding behindO the DPAs rather than on venues needs to comply with the Acts is well-

! Harbottle & Lewis

Harbottle & Lewis is a London law firm providing legal services to organisations and individuals,
in particular those working in the media and entertainment industries.

From its origins in Theatre, the firm has grown to be a leading full service legal practice
encompassing all other areas of the media and entertainment industries, including Film &
Television, Music, Radio, Publishing, Sport and Sponsorship. In addition, it has established and
well regarded practices in Charities and eCommerce & Technology.

The firm has expertise and experience in advising in relation to a diverse range of data protection
related queries including sharing of data (online and off line), use of data for marketing (including
by SMS, new media and viral marketing), CCTV data capture, and issues relating to marketing to
children. The Harbottle & Lewis team has made frequent presentations on contractual and data
protection issues at arts sector seminars and conferences, in particular for the Theatrical
Management Associatign Further information can be foundvatvw.harbottle.cont
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illustrated by the fact that the clause was drawn up for the company by an audience development
agency.

The RSC reports that it is largely successful in obtaining statistical and personal data from its
partner promoters and venues but that this is dependent on the data extraction skills of the venue
and that its specific and detailed contractual clauses shown in Clause 2 are by no means a
guarantee of success. Note that the RSC is only asking for the personal data of ticket buyers who
have consented to having their data shared with the company. It is probable that the relative status
of the RSC motivates those venues with the necessary skills to spend the time and effort required
to comply with the contractual clauses.

A middle scale venue has incorporated Clause 3 into its standard contracts, motivated by a desire
to be supportive of its parther companies. this is praiseworthy, however Harbottle & Lewis point
out that the clauses do not provide the venue, as data controller, with any recourse if the data is
then misused by the company. In this case, they recommend that the venue seeks warranties from
the company that any disclosure by the venue and subsequent use of the data by the company will
not put the venue in breach of the DPAs. A warranty is a contractual statement which provides the
parties to that contract with a right to damages in the event that the warranties are breached.

Harbottle & Lewis also comment that the contractual clauses commissioned by ADUK in the first
phase of this project do not meet the needs of organisations because they do not provide a legal
framework for the sharing of data. It is notable that the legal adviser at both the Theatrical
Management Association and at ITC believe the clauses to be neither appropriate nor effective.
(see page872 and972). Neither were we able to find a venue or company that have successfully
used the proposed clauses in their contracts.

8.2.1 When evaluating the usefulness of the contractual clauses it is logical to assess them
based on the following criteria:

e are the clauses acceptable to organisations and the people who give them legal advice?

* do the clauses result in venues and companies sharing the data that they need to achieve
their audience development objectives?

Of the clauses listed above, only Clause 3 meets both these criteria however its complexity and
detail.ed specifications make it inappropriate for use beyond the company that commissioned it..
Its effectiveness is also in part owing to the relative status of that company and the demand for its
work..
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9 Case Studies

9.1 Qualitative research overview

The authors conducted detailed telephone interviews with a sample of venues and companies
across Wales, Scotland, Northern Ireland and England. Interviews were conducted with the
marketing staff and the person negotiating the contract between the two parties, usually the
General Manager.

9.1.1 The interviews explored:

* The quality of the relationship between the marketing and management personnel at the
venue and company

* The importance of marketing within the company
* The range of marketing experience within the company at staff and board level
* If, when and how the venue and company discuss data sharing

* The extent to which venues actually share statistical and/or personal data with their
companies and companies actually obtain the data that they ask for.

9.2 Case study material

Seven composite case studies were generated to provide learning material for ADUKOs training
initiatives. The case studies seek to communicate the key skills, knowledge and attitudes required
to make data sharing a possibility and can be found overleaf.



This simple statistical analysis has
generated considerable good will.

Milo is organising the mailing on
behalf of Ballyglass Hall and wonOt
have access to customersO personal
data. This means that the box office
manager can include anyone who ha
said yes to being mailed by the venut
without contravening the Data

Drntartinn Arte

This agreement requires the mailing
house to keep the personal data secu
to use it only for the purpose of this
mailing and to keep it for no longer th:
necessary to complete the mailing.

.
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Case Study 1. Ballyglass Hall and Silver Moon Dance Company

The campaign planning meeting between Milo the marketing and outreach officer from
Silver Moon and Shelley the temporary marketing manager at Ballyglass Hall had gone
well. Both were full of ideas about how to build on the reasonable audience developed
over the last three visits by the company. New in post, Shelley particularly appreciated
the audience profiles Milo had compiled for some of the venues on the last tour.

Eight weeks later the outlook was not as bright. Ol hadnOt realised how different|it
would be in a presenting venue,O Shelley explains. Oln my last job, productions fan
three to four weeks so we had three shows and a handful of one night stands to gell ¢
season. Now IOve got fifty and | think IOve been taking the wrong approach. |
there had been time to do a handover with my predecessor before she went on mate
leave.O Milo is worried. There was an initial flurry of bookings after the season
brochure went out but sales have been slow since then.

When he calls Shelley, he realises just how overstretched she is. They agree that

Shelley should concentrate on getting local press coverage for the workshops that

precede the performance. Milo will organise the direct mail. He liaises with the box
office manager who extracts the names and addresses of everyone who bought ticke
for contemporary dance in the past two years and, separately, all those who have bo
for the slightly more adventurous end of the theatre programme. He ensures that she
includes only those who have given their consent to be contacted by either Ballyglas

Shelley hasnOt done the things she ag
at the planning meeting. It would be
tempting to cover up but because she i
honest about the challenges she faces
Milo can help her find a solution. Note
that he doesnOt pressurise her to do r
for the company. This would be
unrealistic and risks disrupting the
positive relationship between the two
organisations. By offering to help out, |
has increased the likelihood that Shelle
will get some press coverage. Milo has
successfully negotiated a solution that
benefits both sides.

Hall or Silver Moon or both. At roughly 1,500 customers, Milo canOt possibly stuff the

envelopes at his end and itOs too short notice to mobilise Ballyglass HallOs volunteegs

Shelley and Milo agree that the data will go straight to a mailing house. Milo emajlsg
direct mail letter for each list, signed by both him and Shelley. He also forwards
Ballyglass HallOs usual Data Protection agreement for the mailing house to sign and
return.

The relationship between company ant
venue has been consolidated over time
they clearly trust each other to act in th
best interests of the partnership.

OlOm pleased,O he says a week later. OWeOve had around 70 people book a total
than 200 tickets. 28 people also responded to the invitation to join the Silver Moon e-
mail list and get our newsletter.O

Both Shelley and Milo understand that, regardless of what is in the written contract,
they will only achieve their audience development goals if they work together — and that
requires a positive working relationship.

Oor more




Harbottle & Lewis comment:
1. Ballyglass Hall and Silver Moon want to market to data

subjects whose details have been collected by Ballyglass Hall
and are held in the Ballyglass Hall box office database.
Consequently Ballyglass Hall (as the data controller of such
personal data) will need to comply with the provisions set out

in the Data Protection Act 1998 (ODPAO) governing the fair and
lawful processing of personal data.

Fair and lawful collection of personal data will include
informing data subjects (at the time of collection of the data)
of:

the identity of the data controller;
the purpose for which personal data will be processed;

any other information which is necessary for the processing to
be fair (e.g. if data are to be shared with a third party, this
information should be provided together with details of the
purposes for which the third party might process the data).

As Ballyglass Hall wishes to use the personal data for direct
marketing purposes, Ballyglass Hall should inform data
subjects (at the time of data collection) that Ballyglass Hall
intend to use their personal data for the purposes of marketing
a) Ballyglass Hall; and b) third parties (e.g. visiting companies
such as Silver Moon). In the case of direct marketing mailings,
best practice is to provide an opportunity for the data subject to
opt out of receiving direct marketing mail. (Direct marketing by
other media is subject to stricter requirements under the Data
(Privacy in Electronic Communications Regulations) and often
requires consent).

If any data subject informs Ballyglass Hall they no longer wish
to receive any direct marketing material, Ballyglass Hall must
promptly insert a suppression flag in its database so as to
ensure that such data subject does not receive further direct
marketing from Ballyglass Hall.

5.
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If Ballyglass Hall chooses to delegate the mailing job to an
external mailing house. The mailing house will be a Data
Processor, under the DPA. Ballyglass Hall (as data controller)
will remain responsible for the Data and must ensure it is
properly processed in accordance with the DPA. Before
supplying the mailing list to the mailing house, Ballyglass Hall
must ensure that the mailing house has entered into a written
agreement with Ballyglass Hall in accordance with the
requirements of the DPA (including obligations on the mailing
house to use the data only upon Ballyglass HallOs instructions
and to adopt appropriate technical and organisation measures
against unauthorised or unlawful processing of personal data
and against accidental loss or destruction of or damage to
personal data).

Legal commentary on Data Protection Act 1988 issues arising
in the case studies is provided by Harbottle & Lewis LLP. The
commentary is provided for general information only and does
not constitute legal advice.



Nerys declines to share personal
data with companies not because
issues around ownership, but
because she believes that the bes
way to develop audiences for
Aberwyvern is for them to manage
all aspects of customer relationsh
management themselves. In turn
she views Speckled Hen as a
customer (albeit an internal one),
and aims to give them an exceller
experience across the organisatio
from the moment they first make
contact. With this in mind, she
made sure AberwyvernOs educat
officer was at the meeting so that
the educational aspects of Speckl
HenOs work could be explored ful
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Case Study 2. Speckled Hen and Aberwyvern Theatre

Aberwyvern Theatre re-opened two years ago with a new artistic team as a producing
house that also presents carefully selected touring work. There are three other theatres
within a twenty-mile radius. OWe are protective of our audiences,O explains Nerys, the
Marketing Manager, Obecause we put a lot of effort into building relationships with
them.O Aberwyvern has recently received a 25% funding uplift in recognition of its
artistic excellence and local popularity.

Jane is the Marketing Manager of Speckled Hen, a childrenOs theatre company. They
will be performing at Aberwyvern in nine months, awerys has asked her in for a
marketing meeting. Jane wants Nerys to agree to provide the personal data of
customers so that she can keep her options open for next year b two of the other three
theatres have been very supportive over the years.

Ol couldn®t bring myself to ask for personal data,® said Jane afterwards. OThey are/s0
driven B but they do know what they are doing. They have put a lot of thought into
choosing us as a company, and they want us to commit to performing there for the fext
three years. Their education officer was at the meeting, and he was fab.O Nerys Was
clear about her position. OWe donOt share personal data because we want to cgntrol the
message that the audience gets. However, we do provide visiting companies with
detailed statistical information. This helps us strengthen our relationship with the

company, and it means we can establish informed sales targets for next time round.O

The Data Protection Acts have no
bearing on the sharing of statistice
data. Nerys knows that statistical
data offers a rich seam of data the
can inform subsequent marketing
planning. Nerys provides all
visiting companies with the
following information:

e Sales summary and

breakdown

e Postcode summary and
breakdown
Buyer types
Source codes
Direct mail response leve
Cross over with other
productions
e Group sales

In fact, Speckled Hen were allowed to put postcards out in the foyer areas to obtain the
personal data of interested attenders.

Aberwyvern has established itself as a desirable venue for touring companies: the
venue has artistic kudos and high attendance levels. This makes the venue high status
and makes it easier for the venue to decline requests for personal data from companies.
The benefits to the company of the overall experience plus the detailed statistical
analysis mean that this is still a win-win outcome.
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. ) commentary is provided for general information only and does
Harbottle & Lewis comment: not constitute legal advice.
1. Aberwyvern Theatre, as the data controller, will need to

comply with the provisions set out in the DPA which include

the Eight Data Protection Principles governing the processing

of personal data.

2. Pure statistical data (from which individuals cannot be
identified) is not personal data and is not regulated by the DPA
so Aberwyvern Theatre is not restricted from sharing statistical
data with Speckled Hen (provided individuals cannot be
identified from the data disclosed (e.g. audience gender
statistics).

3. Speckled Hen hoped to also receive personal data from
Aberwyvern Theatre. Nerys elects not to share personal data for
various reasons. Its worth nothing that Aberwyvern Theatre
could not lawfully comply with Speckled HenOs request unless
Aberwyvern Theatre was able to share such data with Speckled
Hen fairly and lawfully under the DPA (including having
notified data subjects at the time of collection of their personal
data that their data would be shared with third parties and the
purposes for which data might be used by such third parties).

4. Speckled Hen will become a data controller in respect of any
personal data captured by the data collection postcards. The
data collection postcards should contain a clear data collection
notice:

* clearing identifying Speckled Hen as the party collecting
the data;

* the purpose for which personal data will be processed;

* any other information which is necessary for the processing
to be fair.

Legal commentary on Data Protection Act 1988 issues arising
in the case studies is provided by Harbottle & Lewis LLP. The



The DPAs donOt rule on who owns
data. They see everything from the
general publicOs point of view so th
OownerO is whoever the ticket buyz
might reasonably assume they are
doing business with. That could
include the venue, company and
promoter, if there is one. Ownershi
is not the issue here. Ticket buyers
must give their specific informed
consent to be contacted by the
company or th@enue or both.

Calling James a liar is probably not 1
most effective negotiating strategy.
GillianOs confrontational stance ma
have ruled out any further discussiol
As she is the companyOs General
Manager, it has also endangered Ne
TrickOs entire relationship with the
venue.

It is easy to understand GillianOs
frustration but the Data Protection
Acts are only concerned with
preventing unfairness to the people
whose data is being used.

J
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Case Study 3: New Tricks Theatre Company and Auchterturra Playhouse

Gillian is outraged. For the past five years, New Tricks Theatre Company has
premiered its shows at Auchterturra Playhouse. New Tricks worked hard to dgvelop
decent audience and now the theatre wonOt give her their names and addresges. O
company is going to stage a site-specific production next season rather than returnin
the Playhouse so she can see how they might feel threatened by competition/ Howe
it was New Tricks they came to see so itOs her audience not theirs.

James is right. He is not allowed to pas
on personal data to anyone unless they
have given explicit, informed consent. #
it takes is a letter from a ticket buyer to t
Data Commissioner and the Playhouse
could be investigated, taken to coant
heavily fined.

James, the Playhouse Marketing Manager, doesnOt really want to talk about it. OM

hands are tied,0 he says. OlOve already emailed Gillian the names and addresses of 123

New Tricks ticket buyers who said they wanted mailings from third parties. 'The DPA

just doesnOt allow me to give her anyone elseOs details. 10ve explained this but sh{
she didnOt believe me. 1tOs unfortunate that we have an audience that is partigtlarly
loyal to the Playhouse so although 90% say they are happy to be mailed by us/80%
they donOt want information from anyone else. As long as people have giver/us
permission to share their data with our visiting companies, |Om very happy to do so.
But if they donOt give permission, thereOs nothing | can do. 10m sick of the whole
thing.O In fact, only two out of the ten Scottish companies that visit the Playhouse
regularly have ever asked for the names and addresses of their ticket buyers.

New Tricks has collected a mailing list of around 3,000 in the five years they have be
touring Scotland. Gillian doesnOt think this is enough to enable them to market their
new show effectively and they donOt have the budget to get an audience from scratc
OBesides,O she says, Owe havenOt really used our mailing list recently besause it G
much to mail so IOm sure a lot of them will have moved. All this hoo-ha ovendata

The question the box office asks is OCan
pass your details onto another
organisationO. This does not differentiat:
between the companies who visit the
Playhouse regularly and any other third
party. Gillian needs to persuade the
Playhouse to ask New TrickOs ticket buy
a different question. Recording response
to different kinds of data protection
questions can be complicated but many
venues have got round this by adding a
category or classification - in this case
ONew TricksO B in the same way that th
would record ifthe customer wants the

rinama hrnrhiira ar wara intaractad in

protection is so unfair. 1tOs our audience and we want our data.O

If Gillian had been thinking in the long term about New Trick’s relationship with the
Playhouse, she would have spotted a win-win situation here. The site specific work will
inevitably attract new audiences so she could have used this as a bargaining chip with
the Playhouse. By inviting them to become a partner in the project by acting as the box
office for the project, they would have had access to the resulting data about these new
ticket buyers and, in return, she could have asked them to mail all their drama
attenders, not just those that had previously bought for New Tricks

The venue usually has more power in any relationship with visiting companies (unless,
of course, a company has a very high profile or venues are competing

Gillian hasnOt thought through why she
wants the personal data of all ticket buye!
for New Tricks. If she canOt manage her
existing mailing list, then how is she going
to use this new data effectively? All she
wants to do is a single mailing for the site
specific show. Besides, she appears to k
breach of the DPAs herself. She hakegal
responsibility to make sure the data New
Tricks holds is up-to-date and not to keeg
for longer than necessary.




Harbottle & Lewis comment:

1.

2.

As a data controller, AP will need to comply with the
provisions set out in the DPA.

Gillian considers the information collected by AP to be Oher
dataO. The question of who can access the data and who has
rights to use it for marketing purposes comes back to who
collected the data and on what terms. Its clear from this
scenario that AP collected the data and clearly asked data
subjects to indicate whether or not they would be happy to have
their data shared with third parties for marketing purposes.

James is correct in that he cannot provide personal data to NT
for marketing purposes where the data subjects have opted out
of their data being shared with third parties for marketing
purposes. If AP were to provide the data to NT this would not
be fair and lawful processing under the DPA and would
constitute a breach of the DPA.

Gillian believes that much of the personal data held by NT will
be out of date and inaccurate. The DPA requires that a) all
personal data shall be accurate and kept up to date; and b)
personal data shall not be kept for longer than is necessary for
the purposes for which it is kept.

Legal commentary on Data Protection Act 1988 issues arising
in the case studies is provided by Harbottle & Lewis LLP. The
commentary is provided for general information only and does
not constitute legal advice.
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Rageh wants to influence Sylvie.
Influence is a process for gaining th
support and commitment of others ii
achieving your goals. Rageh wants
Sylvie to put extra effort into the
marketing of Dance Direct. He knov
that the best way to get her
commitment is to build a high level ¢
rapport with her. He does this with
face-to-face communication.

Although Rageh doesnOt use the w
OpowerO, that is what he is talking
about. He understands that he doe:
not have much positional power.
Positional power comes from a
personOs authority or status. While
venue needs good quality dance
product, there are other dance
companies out there producing goot
work. Personal power comes from i
personOs ability to develop strong a
mutually rewarding relationships. It
depends on good interpersonal skill:
and positive personal characteristic

Rageh uses his personal power to
develop a positive, productive
relationship with Sylvie.
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Case Study 4. Dance Direct and Broadwater Arts Centre

Dance Direct are performing at the Broadwater Arts Centre in six monthsO time.
Although Dance Direct have toured to Broadwater Arts Centre four times in the last six
years, Rageh, the dance companyOs marketing manager, is taking nothing for grgnted
Ol10ve got a face-to-face meeting with Sylvie, their Marketing Officer, this week. ItOs 4
labour intensive way of doing things, but IOve learnt that it is the only approach that ge

mile for us in terms of marketing effort. | need a positive relationship with Sylvi
because we have little control over what happens.O

Sylvie is an experienced marketer, but even she finds it difficult to juggle all th
responsibilities that are expected of her. She likes Rageh: he knows his stuff;

Sylvie would probably be happy
giving Rageh statistical data anywa
because they have a good relations
with each other. However, because
she knows that Rageh uses it to
undertake analysis that she couldn(
do without him, she is always prom|
with the data, and works hard with t
box office to make sure that postcou
are captured b even witloor sales.

really interested in the programme at Broadwater; and if she gives him the pogtcodes of

attenders after a Dance Direct show, he will do some mapping analysis that compares
drive times for Broadwater with drive times for other venues on the Dance Direct tg
She couldnOt get this comparative data without him.

Sylvie and Rageh use the meeting to discuss the forthcoming show in the context/of
Broadwater and previous Dance Direct shows. They come up with a draft marketing
plan which Sylvie will be implementing. Rageh also talks to Sylvie about a donor
database he is developing. Sylvie offers to give him the names and addresses of
previous bookers who have consented to having their data shared (70%). She also
suggests that the venue could hand out cards for attenders to fill in when they see the
forthcoming show.

Sylvie and Rageh are effective marketers who have a high level of mutual trust. The
symbiotic nature of their relationship —they have a win-win collaborative approach —
means that Sylvie (the venue) shares personal and statistical data with the company
(Rageh) even though there is no mention of data sharing, either personal or statistical,
in the contract the venue sends the company.

At SylvieOs box office, unlike the
Auchterturra Playhouse box office ¢
case study 4, they differentiate
between the companies who visit th
arts centre regularly, and any other
third party. If a customer says they
would be happy to receive marketin
information from Broadwater Arts
Centre, they then go on to ask OWc
you be happy for us to share your
details with carefully selected arts
organisations?® This gives a positi
opt-in rate of approximately 70%, fa
higher than the 20% achieved by
Auchterturra Playhouse.




Harbottle & Lewis comment:

1.

Broadwater Arts Centre, as the data controller will need to
comply with the provisions set out in the DPA.

Pure statistical data (from which individuals cannot be
identified) is not personal data and is not regulated by the DPA
so Broadwater Arts Centre is not restricted from sharing pure
statistical data with Dance Direct. However if individuals can
be identified from the data disclosed then this will constitute
personal data and Broadwater Arts Centre would need to
comply with the DPA in disclosing such personal data.

Sylvie offers to provide names and addresses of previous
bookers who have consented to their personal data being shared
with selected arts organisations. However, the question of
whether Broadwater Arts Centre can share this data will depend
upon what the data subjects were told about the purposes for
which their data might be shared. The case study suggests that
Dance Direct want the data for the purposes of a donor
database. It may not have been obvious to data subjects that
their data would be shared for fundraising purposes. The more
information which Broadwater Arts Centre has provided to data
subjects at the time of collection, the more likely it is that
sharing data with Dance Direct for such purposes will be fair.
Broadwater Arts Centre should ensure that it is clear to data
subjects that such data is being shared for marketing purposes.

If Broadwater Arts Centre shares this personal data with Dance
Direct, Dance Direct will become a new data controller in
respect of such data and must comply with the requirements of
the DPA (including informing the data subjects that it now
holds their personal data and the purposes for which it intends
to use such data).

Sylvie also suggests handing out data collection cards for the
audience to fill in. If the intention is to pass this personal data
to Dance Direct, Broadwater Arts Centre must ensure that the
cards are clear as to who will receive the data and for what
purpose the data will be used.
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Legal commentary on Data Protection Act 1988 issues arising
in the case studies is provided by Harbottle & Lewis LLP. The
commentary is provided for general information only and does
not constitute legal advice.



Data Protection is a confusing issue
for touring companies as policies va
widely from venue to venue. Anothe
venue on Dance DirectOs tour takes
view that anyone who consents to
being contacted by the venue is als¢
implicitly agreeing to be contacted b
the producer or company. They are
therefore happy to share the person
data of those ticket buyers (althougt
only two companies have ever aske
forit). This s fine as long as staff
clearly identify the venue and
company or producer when they
collect the data. This venue also as
customers if they are happy for their
details to be passed on to Oother ar
organisations in the aread. The
different policies occur because the
Data Protection Acts are open to
interpretation B about what is Ofair(
for example.

Rageh has thought through how he
can support Mike in negotiating sor
flexibility at a higher level in the
Council.

Rageh has done his homework too.
Responsible venues will only share
personal data with companies that
show they understand data protectic
issues. After all, if the company
processes a customerOs data
inappropriately, the data could be
traced back to the venue as the poir
of collection. Rageh often refers to
the Information CommissionerOs
Office website at www.ico.gov.uk
where there iplenty of clear advice
in plain English.
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Case Study 5: Dance Direct and Tidmouth Civic Theatre

RagehOs plans to compare the drive times of audiences at key venues on Dance Dirgatie

forthcoming tour have hit a snag. The local authority run Civic Theatre in Tidmou
says that they are unable to give him any personal data about ticket buyers. Mik
venue manager, is apologetic, OThe Council has a blanket ban on sharing data
anyone because of data protection. They insisted managers like me went on a tfainin
day with their front-line staff where they said disciplinary action would be taken dgains
anyone breaching policy.O

Rageh is understandably frustrated as Mike and his team have only anecdotal evideng

Local authorities and other
government bodies come under clos
scrutiny so itOs understandable that
they develop hard line policies like
this. Mike has little positional power
in this situation. Any solution will
have tobe negotiated at a higher lev
using personal power.

about the size of their catchment. Tidmouth is in a rural area so he thinks that they
might be attracting audiences from a very wide area. Rageh also wants to proy€ that
dance has a bigger catchment than the programme as a whole. He needs Wi
side. He emails a couple of maps of the audience at a venue on the last tout and
suggests that this kind of comparison would be a useful tool in MikeOs constant battle
get the arts valued by his colleague in the Council.

Rageh asks Mike to find out whoOs responsible for data protection policies at the

Rageh needs Mike to invest some til
and effort to find a solution. He
motivates him by finding a way in
which Mike will benefit from that
investment. Just as in case study 4,
these maps are his bargainicigps.

Council and explain the problem. He suggests setting up a conference call between th

=)

three of them.

The Council officer has done her homework, ONot even local authorities can gef;e
to Census data at postcode level because a postcode only covers on average 1
households so people can be identified pretty much as individuals from that
information. That applies here t00.0

OBut thatOs because the Census contains personal and sensitive information that col
be linked to those 15 households,O Rageh responds. OAIl we want is the postcode it
with no other data attached to it. What if Mike was to just give us the postcodes in an
Excel spreadsheet? We would analyse the information, map it and then delete the

The problem is about how the eight
principles of Data Protection are
interpreted. This is a particularly
extreme view but Rageh wonOt win
arguing about it. He needs to listen
carefully, understand how the officer
interpreting the DPAs and negotiate
solution that fits with that
interpretation but also gets him what
he wants.

spreadsheet. We would then be able to tell Mike what percentage of households in th
Tidmouth District Council area are buying tickets. Surely thatOs something that the

Council would want to know.O

This is a good compromise but not ideal for Rageh. With just the postcodes, jre wonO
be able to check the quality of the data or get rid of duplicates. He explainsthe issue

Mike and suggests that his box office manager visits another venue with the same
computerised ticketing system to compare data collection and cleaning procedures. H
suggests a couple of venues who seem on the ball and hopes that any necessary
improvements will be made by the time booking opens for Dance DirectOs visit.

Rageh understands that it is vital to retain a positive working relationship with Mike.
That means that in this instance he chooses to modify his goals in order to maintain the

Rageh always finds out what box
office computer systems are used |
the venues Dance Direct visits, just
as he finds out the extent of their
press list. OWhen | first started
touring | spent a couple of hours wi
one of the box office managers
getting to know how they work and
what their issueare. It was a real
eye-opener.0
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relationship. Rageh also uses his influencing skills to build a greater level of synergy
between his own goals and those of Mike. As a result, Rageh is more likely to achieve
his original goals the next time Dance Direct visits Tidmouth.

Harbottle & Lewis comment:

1. The case study refers to sharing of census data. However, it would appear that
this is a red herring and that what Dance Direct is actually requesting is
information which Tidmouth Civic Theatre has collected from ticket buyers. If
that is the case, it is clear that Tidmouth Civic Theatre is collecting the data and
consequently Tidmouth Civic Theatre will be the data controller of the personal
data (unless otherwise stated at the point of data collection).

2. Totry to break the stalemate, Rageh suggestSttiatouth Civic Theatre
shares only the postcodes of the audience members. As long as individuals
cannot be identified from the postcode data then this will not constitute
personal data and the sharing of the data and use by Dance Direct will not be
governed by the DPA.

Legal commentary on Data Protection Act 1988 issues arising in the case
studies is provided by Harbottle & Lewis LLP. The commentary is provided for
general information only and does not constitute legal advice.



Delila did not think particularly
carefully about why she wanted
personal data. It turns out that she
wanted to find out about the age ant
ethnicity of her audience. This is na
data that will be captured at the poir
of sale. Case Study 4 demonstrates
how mutual professional respect
contributes to the trust that needs ta
in place for data sharing to take plac
Delila does not have enough of an
understanding of a venue box office
maintain credibility with Brett.

When Delila received the contract
with the data sharing clause delet:
her first course of action was to
discuss the matter with Brett, to fit
out why he had done it. Her desir
to understand where he was comi
from, combined with her opennes:
was enough to turn a potential
disaster into a positive outcome.
Delila used her inter-personal skill
to rebuild rapport with Brett.

\sorry for Delila B she was clearly shocked that what she had done was not Obest
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Case Study 6: Manifesto and Tripod Theatre

Delila, ManifestoOs new General Manager, feels upset. She has just seen the contract
returned by Tripod Theatre B she sent it just over three weeks ago b and the Venue
Manager, Brett, has struck out the clause about sharing personal data. Ol was only
trying to do the right thing. We need names and addresses so that we can find out
where our audiences are coming from.O Her local audience development agency had
recommended that she use the following clause:

‘The venue (INSERT NAME) agrees that the Promoter (INSERT NAME) will have full and
uninhibited access to all and any customer sales data relating to all and any contracted
performances with the Promoter (INSERT NAME).’

When Brett received the contract, he had been surprised at the inclusion of the clause
about data sharing. Delila had not mentioned this when they had negotiated the deal the
month before. Before he deleted the clauses from ManifestoOs contract, he double-
checked with his trade associationOs legal advice service. The lawyer had confirmed hig
view that it is inappropriate and illegal for a company to demand Ofull and uninhibited

Delila omitted to discuss data sharing
with Brett herself and relied on the
contract alone. Our research shows tl
the sharing of data is most likely when
there is a high level of trust and rappo
between the venue and the company,
regardless of whether data sharing is
referred to in the contract or not.

Thus not only was Delila using an
inappropriate clause, but she failed to
start talking about data when she was
making the deal with Brett.

access to all and any customer sales dataO. Inappropriate because it places an unlimited
demand on the venueOs resources, and illegal because it does not take into account the

requirements of the Data Protection Acts, namely that a customer must give their
specific informed consent to be contacted by the company, or the venue, or both.

Delila decided to telephone Brett to discuss the matter further. Brett explained the
implications of the Data Protection Acts and the pressures of venue management. Ol felt

practiceO.0 Delila told Brett that she needed to know about the ethnicity and age of th
audience for her Arts Council report. Brett said that the best solution was for Manifest
to provide a questionnaire to be handed out at each performance. OManifesto is one/of
the most important companies in our season, artistically,O said Brett, ODelila is ne
was happy to sort something out.O

1t makes sense for a company to think carefully about why it wants personal data, and

In BrettOs eyes, Manifesto is an
important company and he wants to
keep them. The status that he place
on Manifesto, (their positional powel
as described in Case Study 4) gave
Brett the impetus to find a way to gi\
Delila what she wanted. If Brett hac
not valued Manifesto, it is possible
that the outcome would not have be
so positive for Delila.

to think about it from the venue’s point of view. If the company puts effort into the
quality of its relationship with the venue, then even difficult situations can be resolved

fruitfully.




Harbottle & Lewis comment:

1.

As a data controller, Tripod Theatre will need to comply with
the provisions set out in the DPA.

It is inappropriate for Manifesto to demand Ofull and
uninhibited accessO to audience data since Tripod Theatre can
only provide such information as it is can fairly and lawfully
disclose under the DPA. The information which can be
disclosed would depend upon Tripod TheatreOs data collection
notice and whether it is clear that data can be shared to visiting
production companies and for what purposes. If such purposes
extend to marketing Tripod Theatre would need to provide a
sufficiently clear opt out (for mail marketing) and opt in (if
marketing by electronic communication (such as email or text)
is envisaged).

Delia wants to obtain information relating to the ethnicity of

her audience. Personal data relating to ethnicity constitutes
Osensitive personal dataO as defined by the DPA. As sensitive
personal data, such data would be subject to additional
restrictions and requirements in order for Tripod TheatreOs
processing (such as sharing with Manifesto) to be fair and
lawful.

Processing of sensitive personal data in such circumstances is
unlikely to be lawful without Tripod Theatre obtaining the
explicit consent of the data subject to the sharing of their
ethnicity data.

If Tripod Theatre had collected data as to ethnicity and age,
Tripod Theatre would have been able to provide purely
aggregated or statistical data to Manifesto without falling foul
of the DPA as such data would not constitute personal data
under the DPA.

Brett volunteers to permit Manifesto to provide a questionnaire
to be circulated at performances. If Manifesto intends to

capture personal data on such questionnaires (e.g. information
from which people can be recognised as opposed to anonymous
data as to ethnicity and age, then Manifesto should take advice
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as to the wording of the data collection notice to be included on
the questionnaires to ensure that it complies with the DPA.

Legal commentary on Data Protection Act 1988 issues arising
in the case studies is provided by Harbottle & Lewis LLP. The
commentary is provided for general information only and does
not constitute legal advice.



The clauses are:

The Promoter will ensure that its Box
Office adopts Ogood practice® unde
Data Protection Act 1988 and
Telecommunications (Data Protectiol
and Privacy) Regulations 1999 and
seeks consent from its customers to
send information about future
developments from the venue and fr
the Orchestra.

The Promoter will make available to
the Orchestra customersO address &
booking data (including number and
price of tickets purchased) where the
customer has given their informed
consent to receive such information
about the OrchestraOs future events
developments, after prior consultatiol

Where customersO informed consen
has not been received, the Promoter
agrees to write to the customer at the
OrchestraOs request to seek their
informed consent to receive from the
Orchestra such information about the
OrchestraOs future events and
developments, after prior consultatiol
with the Promoter. The cost of
fulfilment postage for this is to be re-
charged to the Orchestra.
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Case Study 7: English National Orchestra and the Theatre Royal

Zoe, Marketing Director at the Theatre Royal is clear that they will not share data wit
any other organisation under any circumstances. OWeOve spent time and effort putting
ur customer relationship management strategies in place and so we want to keep i
uch with audiences rather than anyone else getting in the way. Besides, most of the
mpanies havenOt got a clue about data protection and we donOt trust them not to do
something that will get us into trouble. We heard of one company that gave their
mailing list to their sponsor and everyone on it got a letter about insurance. We always
redssure our ticket buyers that we wonOt share their data with anyone else and IOm
convinced thatOs why we get 90% to join our mailing list.0

Our research has identified
companies with no
understanding of their
obligations under the Data
Protection Acts. But weOve
also talked to companies wit|
an excellent understanding
who have set up policies anc
procedures that reflect best
practice.

concetts,O she comments. OAnd we always cross-match the data from London dates
with data from our touring venues so that we have a better understanding of frequency
and loyalty.O

Our research shows that
venues who share data also
get equally high consent rate
The key factor is not whethe
the question is asked but ho
it is worded.

Olf it was anyone else,O says Zoe, Owe would simply delete the clauses before we signed

the contract. We want the date so weOre going to have to change our box office
procedures considerably to make sure we donOt fall foul of data protection.O

Our research shows that companies are most likely to get access to the personal and
statistical data they ask for when there is a high level of trust and rapport between
venue and company staff. Including clauses on data sharing in the contract appears to
have little impact unless, as in this example, the company or promoter has considerable

positional power.

The orchestra is the partner
with positional power in this
relationship. The venue wan
the date so will make an
exception to its rule.
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Harbottle & Lewis comment: 6. The Theatre Royal might want to see warranties from English
National Orchestra that English National Orchestra shall only use
the data for the purposes envisaged by the scope of consent
obtained and that English National Orchestra wonOt share the data
2. Both the Theatre Royal and English National Orchestra have or use the data for any other purposes.

rightly identified that in order for the Theatre Royal to share data

with English National Orchestra, the Theatre Royal must obtain

consent from the data subject(s). Legal commentary on Data Protection Act 1988 issues arising in
the case studies is provided by Harbottle & Lewis LLP. The
commentary is provided for general information only and does not
constitute legal advice.

1. As a data controller, the Theatre Royal will need to comply with
the provisions set out in the DPA.

3. The Theatre Royal must ensure that the consent which it obtains
from the data subject(s) is in the correct form required for the
DPA and expressly covers both the Theatre Royal and sharing
with the English National Orchestra. The exact wording required
will vary depending on what each of the Theatre Royal and
English National Orchestra intends to do with the data, and what
type of data they collect.

4. The English National Orchestra clauses seek to require the Theatre
Royal to adopt good practice and obtain consent from data
subjects to the sharing of their data with English National
Orchestra in a fair and lawful manner.

5. English National Orchestra could also seek warranties from the
Theatre Royal that the Theatre Royal has collected any data it
shares with English National Orchestra in a fair and lawful manner
and also that any disclosure to English National Orchestra and use
by English National Orchestra for the stated purposes will not put
English National Orchestra in breach of the DPA. A warranty is a
contractual statement which provides the parties to that contract
with a right to damages in the event that the warranties are
breached. In this case, it would give a party receiving personal
data supplied by a data controller some protection, as the warranty
would state that the data had been collected and maintained in
accordance with the DPA.
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10 Conclusions

Data ownership and data sharing is not an issue of major concern to the majority of
venues and companies.

Our research has indicated that a significant proportion of companies who want
audience data and have asked venues for it have already succeeded in obtaining it.
That is why industry bodies and audience development agencies are not receiving
regular, numerous questions about the issue.

Our research has also indicated that a proportion of companies either do not want
audience data and are therefore not asking for it, or would in theory like the data but
have not requested it.

Our research has shown that only 16% of companies are asking for data from venues
and not getting it.

The sharing of statistical data is always appropriate.

This was a core conclusion of the related ADUK report on data ownership and data
sharing written by Roger Tomlinson. It is a conclusion that is shared whole heartedly
by the authors of this report. The sector does not need convincing about the case for
collaboration between venues and companies and for the sharing of data: our research
shows that 88% of venues and companies agree or strongly agree that audience
development objectives are achieved more effectively when companies and venues
engage in the sharing of data.

Our research shows that where venues and companies have an on-going relationship
and audience development is a regular topic for discussion and perceived as a shared
responsibility, then the sharing of statistical data happens as a matter of course.

The sharing of personal data is not always appropriate.

The sharing of personal data is appropriate when there is a level of trust between the
company and the venue. This will usually come about when there is a long-term,
frequent relationship; where both parties have the will, knowledge and skill to comply
with the Data Protection Acts; and sharing personal data will make an articulated,
clear contribution to the achievement of audience development objectives. Crucially,
this agreement to share personal data will be an integral part of the contractual
negotiations.

Conversely, we would argue that when trust is not present it is not appropriate for a
venue and company to share personal data. Our research found that some companies,
particularly on the smaller scale, held a theoretical idea that access to the personal
data of performance bookers would be Oa good thingd, but were unable to articulate
what they would actually do with the personal data to achieve audience development
objectives.

Many companies who have an excellent relationship with their venues do not require
personal data to achieve their audience development goals.

Many companies with an interest in developing audiences do not want the personal
data of their ticket purchasers. They already have effective processes in place to
acquire the personal data of attenders with a genuine interest in their work.
Moreover, they find that statistical data, particularly analysis of transaction histories
and customer rofiling, offers more effective opportunities for targeted audience
development.

Our research showed that when companies and venues work together to achieved
agreed audience development objectives, the implementation of these objectives will
rarely need the company to handle the personal data of bookers. For example, a
touring company may generate much of the material for direct marketing campaigns,
but the mailings will be undertaken by the venue.
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Companies marketing to special groups such as schools seek to communicate with a
broad group of both potential and previous ticket buyers. They say they find the
personal data they need already in the public domain.

That Ovenues use the Data Protection Acts as an excuse not to share datad appears to be
something of an industry myth.

We have found little evidence to support the view that venues use the Data Protection
Acts D either through ignorance or obstructiveness b as an excuse not to share data
with companies.

An analysis of data collection procedures among venues working with the data
analysis company, Purple Seven, demonstrates that their box office systems have
been set up in ways that follow good practice guidelines and would enable data
sharing.

It is possible that companies asking for data are experiencing the fallout from
confusion between the marketing department and the box office. That is to say: the
box office is frequently implementing best practice, but the marketing department is
unaware of this. Moreover, in all probability neither the venue marketing department
nor the box office will have been involved in the contractual stages. Thus the core
issue may be about internal communications within the venue, rather than
implementation of the DPAs.

We recommend that ADUK considers making the box office system based training
that is directed at box office staff available more widely.

The findings of ADUKOs research into the standardisation of box office reports are
sound and require implementation.

This research, already approved and published by ADUK, explains how touring
companies can get data simply and in a standard way regardless of the differences
between individual ticketing systems. The current ADUK research into terms and
protocols builds on this research.

It is the belief of the authors of this report on data ownership and data sharing that the
implementation of the research into the standardisation of box office reports will
make the sharing of statistical data even more widespread across the sector.

Marketers in touring companies need access to relevant training.

Marketers in touring companies need access to training about the range of data
available to them from these standardised reports, and how the data might be applied
as intelligence to achieve their marketing and audience development objectives. This
training needs to be made available on an on-going basis due to the rapid turnover of
marketers in the touring sector.

An additional imperative for this training is that its absence jeopardises relationships
between touring companies and venues. Those touring companies who are not
familiar with the range of data that might be available to them can and do make
unfeasible data requests of venues. For example, we have found evidence of
companies asking for the age, ethnic background and even the psychographic profile
of bookers as box office system reports.

Touring companies who employ marketers on a seasonal basis need to find ways of
ensuring an ongoing organisation-wide understanding of their audiences to mitigate
against limited short-term perspectives on marketing and audience development.
This could be achieved by training the senior management staff who line manage the
freelance marketers.

ADUK needs to facilitate the development by system suppliers of standard procedures
for cleaning and updating data protection permission data.

The main reason why box office staff have not streamlined their data protection
questions is because there is no straightforward way of making global changes



43

retrospectively. At present on most systems this needs specialist report writing skills.
The system suppliers should write and disseminate these report and supply training in
their use.

* We recommend that ADUK facilitates a session with suppliers and their staff to
discuss the issue and agree a timetable for the writing and implementation of these
reports. If ADUK does this alongside the implementation of the previously approved
report on standardising box office reports © which includes a Ogold standardO for
systems that would be a condition of public subsidy b then this would probably hasten
agreement.

A minority of arts professionals have training needs regarding the Data Protection Acts.

* ltis clear that the specific training and learning materials about the Data Protection
Acts made available across the sector over the last five years have achieved their
goals. Those interested in data who have attended training or accessed other
resources now appear to have a good understanding of data protection issues.

* However, our evidence is that some companies and venues have not accessed training
or resources because they have no specific interest in audience data. This manifests
itself in a belief that the Data Protection Acts have an impact on the sharing of
statistical data. A gulf has grown between these two groups. We recommend that
ADUK works to get Data Protection included in more generic training to ensure that
it reaches the widest possible range of arts professionals.

Venues and companies need access to learning opportunities to make the sharing of
statistical data more widespread.

* Organisations who perceive no benefit in the sharing of statistical data need to
experience an environment where the sharing statistical data is demonstrated to be the
most effective way to achieve audience development objectives. This is a clear,
unambiguous message that could be communicated by the funding bodies, and,
following careful advocacy, by the industry bodies also.

« Organisations open to the idea of sharing statistical data but who donOt currently
request it, or do so on an ad hoc basis, need a coherent framework to make
collaborative use of such data a cornerstone of their marketing activity. This report
includes specific recommendations to achieve this involving training, report
standardisation and work with systemsO suppliers.

* Organisations who share, analyse and interpret statistical data as a core element of
their work should be encouraged to continue, with their learning disseminated across
the sector.

Templates for contractual clauses that constitute best practice will clear up considerable
confusion among venues and companies. Such templates should be endorsed by the
TMA and ITC to ensure the advice given to venues and companies is consistent.

The key factors in whether statistical and/or personal data is successfully shared between
venues and companies are the level of trust arising from long term relationships in which both
venue and company staff have the will, knowledge and skill to comply with the DPAs, the
existence of shared long term audience development objectives.

Although contractual clauses that seek to compel the sharing of personal data are often
ineffective if these factors are not present, the wide range of contractual clauses in use is
causing confusion, particularly as some are not fit for purpose. Clauses previously drawn up
under the auspices of ADUK have not received the backing of some key industry bodies
giving legal advice to cultural organisations. Clear legal advice is needed to ensure a shared
agreement about good practice across the sector and to clear up current confusion.
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Appendices

1 C)Standarql Text on Data Ownership in Presenting
ContractsO

from Conclusions and Recommendations on Data Ownership Guidelines, a report
prepared by Tim Baker and Roger Tomlinson for Audience Data UK

The following is recommended as a standard text for a clause in presenting contracts, in

relatively plain English, to create Odual-keyO control:

OFor the purposes of the agreement to present OXO at OYO, the parties agree to work
together to maximise attendances and audiences. To this end, each is Data Controller
with the other for the protection of data on the customers for OXO. This means that
each agrees to comply with the Data Protection consents obtained from the

customers, either previously or in transactions for the presentation of OXO. O

Having agreed Odual-keyO control, it is necessary to set out agreement on the procedures. The
following clause is intended where the parties agree to full Oinformed consentO for mailings:

OSpecifically for mailings (contact by post), all customers will be asked to Oopt-inO

and give informed consent for their personal details to be kept and used by Othe
touring company/artistO and Othe presenting venueO so that they can be kept informed
about future events and activities by both. Where existing customers have not
previously been asked or given such informed consent, the opportunity will be taken

to seek their informed consent.O

Since explicit permissions are particularly required for methods other than mail (post) at
present, additional clauses are needed for e-mail, phone/fax and mobile/SMS (text) contact
methods. Since these will require very specific procedures in Box Offices to obtain the
permissions from customers and in systems to record them, it is essential to arrive at
contractual agreement:

Specifically for capturing e-mail addresses, all customers will be asked to Oopt-inO

and give informed consent for their personal details to be kept and used by Othe
touring company/artistO and Othe presenting venueO so that they can be kept informed
about future events and activities by both. Where existing customers have not
previously been asked or given such informed consent, the opportunity will be taken

to seek their informed consent. Whenever, these customers are e-mailed, the message
will start with the offer of an opt-out OunsubscribeO.

Specifically for capturing phone numbers, all customers will be asked to Oopt-inO and
give informed consent for their personal details to be kept and used by Othe touring
company/artistO and Othe presenting venueO so that they can be kept informed about
future events and activities by both. Where existing customers have not previously
been asked or given such informed consent, the opportunity will be taken to seek their
informed consent. Whenever these customers are telephoned, the caller will identify
the organisation and their permission will be re-obtained at the start of the call before
proceeding.

Specifically for capturing mobile phone numbers, for text messaging purposes, all
customers will be asked to give informed consent for their personal details to be kept
and used by Othe touring company/artistO and Othe presenting venueO so that they can
be kept informed about future events and activities by both. Where existing customers
have not previously been asked or given such informed consent, the opportunity will

be taken to seek their informed consent. Whenever, these customers are sent a
message, the message will start with the offer of an opt-out OunsubscribeO.
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Note that in the above the phrase Okept informed about future events and activities by bothO is
worded to enable contact not just about events but also about other activities and on subjects
such as loyalty and membership schemes or fund-raising.



2 Quantitative questionnaire findings

Respondents to data ownership questions

Yes 99 73%
No 35 26%
No response 1 1%
Total 135 100%

Where are you located in the UK?

Northern Ireland 14 10%
Scotland 38 28%
Wales 10 7%
England 73 54%

135 100%
Wales
Mid & West Wales 1 1%
North Wales 1 1%
South Wales 8 6%
England
East England 5 4%
East Midlands 2 1%
London 9 7%
North East England 1 1%
North West England 14 10%
South East England 18 13%
South West England 3 2%
West Midlands 19 14%
Yorkshire 2 1%

How many paid staff are there in your organisation?

0-4 17 13%
5-10 27 20%
11-49 50 37%
50-99 20 15%
100-249 12 9%
250+ 7 5%
no response 2 1%

135 100%




Which of the following artform/category best describes you/your organisation?

Performing arts Venue 50 43%
Visual Arts Venue/Gallery 18 16%
Museum 5 4%
Touring Company 20 17%
Festival 5 4%
Freelancer/Agency/Consultant 14 12%
Small-Scale Community Group 2 2%
Film/Cinema (subsidised) 1 1%
Total 115 100%
Which job area best describes you?
Programming/Curation 7 6%
Box Office/Front of House 7 6%
Marketing/Audience Development 82 65%
Business Management 16 13%
Finance 1 1%
Administration 7 6%
I do most of the above myself 7 6%
Total 127 | 100%

Which job level best describes your current role?

Chief Executive 10 8%
Senior Level Management 35 26%
Mid-level Management 51 38%
Junior Management 22 17%
Assistant 12 9%
Freelance/Consultant 3 2%
Total 133| 100%
Training on data ownership
Within the last 12 months 10 7%
Within the last 3 years 19 14%
More than 3 years ago 12 9%
No training on data ownership 94 70%
Total 135| 100%
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Do the contracts you/your organisation negotiates with partners include agreements about how
both parties will access and use audience data?

Yes, Almost Always 20 20%
Yes, Some of the Time 18 18%
Rarely 23 23%
Never 21 21%
I/my organisation does not have contractual

relationships with such partners 8 8%
Don't Know 10 10%
Total 100 | 100%




How do you/your organisation mainly present arts activities or events?

27
21

9
29
86

31%
24%
10%
34%
100%

Receiving venue
Touring company
Promoter
Producing house
Total

Venues
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Strongly
agree

Agree

Neither
agree
nor
disagree

Disagree

Strongly
disagree

Total

| am involved in negotiating the
contractual agreements about
audience data sharing in my
organisation

9%

25%

28%

25%

13%

32

Audience development is easier and
more achievable when venues and
companies share audience data

28%

59%

13%

0%

0%

32

Publicly funded cultural organisation
have a duty to develop audiences

31%

63%

6%

0%

0%

32

The Data Protection Act prevents us
from sharing audience data with oth¢
organisations

3%

29%

23%

39%

6%

31

The way we get informed consent
from customers prevents us from
sharing audience data

0%

42%

19%

32%

6%

31

Sharing audience data with other

organisations will not impact on the
quality and depth of our relationships
with our audiences

13%

39%

29%

16%

3%

31

Companies and promoters

Strongly
agree

Agree

Neither
agree nor
disagree

Disagree

Strongly
disagree

Total

| am involved in negotiating the contractug
agreements about audience data sharing
my organisation

10%

43%

17%

17%

13%

30

Audience development is easier and more|
achievable when venues and companies
share audience data

60%

30%

10%

0%

0%

30

Publicly funded cultural organisations have
a duty to develop audiences

60%

37%

3%

0%

0%

30

If | ask for it, | always get access to data
about audiences of work |
create/promote/present

0%

23%

33%

37%

7%

30

My organisation urgently needs the contac
details of people who engage with our wor

27%

33%

23%

13%

3%

30

My organisation needs more statistical dat
about the people who engage with our wo

40%

40%

17%

3%

0%

30
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Marketing/audience development roles: | am involved in negotiating the
contractual agreements about audience data sharing in my organisation

Strongly agree

Agree

Neither agree nor disagree
Disagree

Strongly disagree

Total

Venues

10%
30%
25%
25%
10%
20

Companies and
promoters
13%

44%

13%

19%

13%

14
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3 Brief for syndicated article commissioned from Roger
Tomlinson

Background

ADUK has engaged Beth Aplin, Pam Henderson and Heather Maitland of the

Henderson Aplin Partnership (HAP) to test in a series of pilots how organisations,
companies and artists use the clauses proposed by you and Tim Baker in your report

to ADUK in September 2005. The preparation for this pilot has included consultation
with industry bodies about data sharing and research with arts professionals across all
sectors. The next step will be to identify six venues and companies of varying scales
and artforms. Beth, Heather and Pam will monitor how the two parties negotiate the

use of the clauses, and will seek to assess the impact of the clauses on subsequent data
sharing.

The outcome of the project will be six case studies on the ADUK website that
illuminate how organisations, companies and artists can use contractual clauses to
share data, with a view to maximising audiences.

HAPOs consultation with industry bodies identified that large parts of the arts sector

do not seem to be concerned about the sharing of audience data and that all but two of
the industry organisations would be unable to provide relevant guidance and advice to
their members. You and Tim also reported that several of these bodies requested a
guidance note or article that they could circulate to members.

Syndicated article
In order to improve the likelihood of venues and companies wanting to get involved
in this pilot project, HAP would like to commission you to write an article for
syndication to these industry bodies, giving clear information and advice about how
organisations can share audience data with their partners.
The aims of the article are:

* to raise the profile of the issue

« to OnormaliseO the issue by presenting it as a normal part of contract negotiation rather
than a contentious problem

* to ensure that when organisations consult with their industry bodies about participating
in the pilot the industry bodies are able to comment on the appropriateness or
usefulness of participation

* to pave the way for industry support of the pilot.

This article will be circulated to members of these bodies as a stand-alone paper,
published in a membersO newsletter or magazine or sent out in response to enquiries.
You will be credited as the author of the article and may append a 50 word biography
including contact details if you wish.

The industry bodies to be offered the syndicated article will include: ABO, Dance
UK, ITC, AMA, Association of Festival Organisers, Folk Arts England, Museums
Association, Engage, Engage Scotland and others within the cultural sector.
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Length: 1,500 b 2,000 words

Tone of voice: the article should be written from a positive, practical viewpoint,
giving clear advice about what organisations need to do in order to share audience
data.

Editorial approval: The ADUK steering group will have final approval of the articleOs
content. We will check with you any amendments which may affect meaning before
circulating the article.

Content
The article should cover the following points:

* Sharing data is about the relationship between the venue and visiting company or
artist

* Nothing in the Data Protection Acts says that data is owned by the venue alone

e This has become an issue because both venues, companies and artists increasingly
want to develop deeper relationships with their customers

e Many people believe that partnership between venue and company/artist is the most
effective way to maximise the effectiveness of audience development

* Venues want to safeguard themselves and their customers against misuse of personal
data by companies

* The answer to this is dual key ownership

* Data sharing therefore should be part of the contract negotiation process and included
within the main contract not the marketing schedule

* This includes agreeing how data should be collected to enable it to be shared with the
company and how it will then be used. This should be negotiated as part of the
contract

* Suggested clauses as a starting point for the negotiation

* All this applies to personal data about individual ticket buyers. Nothing in the Data
Protection Act stops venues sharing information from statistical analysis of
audiences, i.e. reports from the box office computer system as long as this does not
involve data that enables the customer to be identified as an individual e.g. name or
first line of address.

Fee

ADUK will pay you a fee of £650 plus VAT.

Deadline

12 noon Monday 26 June

Format

Please supply the article in an electronic format compatible with Word 2003.
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4 Commissioned syndicated articles

4.1 Performing Arts
Deepening Relationships

Working in partnership means venues, touring artists and companies can get closer to
their attenders and communicate more effectively

The media world is in turmoil: the advertising spend on the internet exceeded that in
newspapers this year for the first time, at the same time as newspaper readership is
falling and the reader profile is aging. Even television is experiencing a huge drop in
advertising spend. Access to the ObroadcastO marketplace is diminishing fast.

That highlights the distinct advantages in having direct relationships with customers

so that they can be communicated with directly, and at greatly reduced cost. Arts and
entertainment organisations are now starting to deploy all the tools of direct marketing
and especially web and e-marketing to obtain that unique advantage, exploiting so
called Opermission marketingO, where the customer agrees you can have a relationship
with them.

Direct relationships

The website specifically for an artist or touring company, sometimes for a specific
show or tour, enables a relationship to be started with not only those people who buy
tickets, but also those who show interest. Registering on websites, requests for more
information and people joining e-Newsletter lists, all enable prospects to be captured
and the start of Orelationship marketingO.

Venues recognise that this online activity widens the possible customer base, and,
using web tracking, allows them to identify what they click on and look at as well as
enabling customers to register a wide range of interests. The Lowry at Salford is a
good example of this, working with Web Advertising and the ENTA ticketing system
to build a powerful resource of data on actual, and very importantly, potential
attenders. And to reach them at the lowest possible cost.

Pulling Together

This all works best when venue and touring organisation are pulling this together to
communicate with attenders on a coherent basis, making sure that they co-ordinate
their marketing activities and keep them in step with responses and ticket purchases
where appropriate. However, to pull together to deepen relationships with the
attenders, means that organisations need to deepen their relationship with each other
too. This isnOt just about trying to understand each others needs and being more
helpful, but about establishing a real working OpartnershipO.

People have tried using different words to describe the partnership between touring
artist or company and the presenting venue. In the last decade the venue itself has
moved from being the Oreceiving venueO to, in most cases, the Opresenting venueO
though some are now trying the Ohosting venueO. Behind the words is confusion
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about exactly who is responsible for what, and much turns on Othe dealQ: is this a hire,
a split, a guarantee, a co-promotion, a co-production, and other arcane variations. But
central to that deal must be who is responsible for success: getting the attenders in.

Partnership working

When the touring artist or company is negotiating that deal with the venue manager it
is essential that they think constructively about how they are going to get the attenders
they want. Or instead of essential, think Olegally necessaryO. The deal has to resolve
how the two are going to handle and share the data on actual and potential attenders
so that they can communicate effectively with them, and achieve lower marketing
costs. All the opportunities from permission marketing turn on being able to use the
data appropriately and legally. One of the vagaries of the Data Protection Act is that

it does not cover the ownership of data because that has to be resolved by the contract
between people collaborating together. Indeed it is not clear whether venue or artist
can claim OownershipO unless the contract clearly sets this out. So this is not a
marketing matter but a deal maker.

The organisation which sold the ticket usually has first call on the details of the ticket
purchasers, because they sold them the tickets. In doing so, the Data Protection Act
expects them to get the permission of the attender to keep their details and to share
them with the people they are booking to see. This is an essential step to efable 21
Century marketing practices and to keep in favour with attenders. It needs to be
agreed up-front. It unlocks the relationship with customers.

21% Century

Guru of Ocustomer relationship managementO, Don Pepper argues that there are
dangers in the knowledge we now have on customers in the&ttury. Because the
customers know what we know. He says the biggest danger is of OfauxO relationship
marketing. He means NOT using all the information we have when relating to
attenders. Remember those complainers in the past because they got two direct
mailings? Now imagine the e-mail special offer from the company when the venue
has already sold them a ticket on the internet. There is only one way to unlock this
problem B Odual key control®. This puts the partners in control of the customer data
and working together to deepen that relationship.

Dual Key Control

Fundamental to working in partnership is that both parties agree their joint
responsibility for protecting customer data. Both need to agree that each would be a
Data Controller for data captured on attenders for a particular visit D effectively Odual
keyO control. Since some touring companies and/or artists are providing live links
from their website direct to internet ticketing provided by the presenting venue, the
agreement and Odual keyO must apply, to legalise their ownership of data on their
customers, since this determines how their data can be used and by whom.

Contract Terms
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A standard clause in the contract for the event is all that is required, though any form
of written agreement between the parties is a contract for this purpose. What it must
do is bind the parties to honour the permissions obtained from attenders for the use of
their data. If the presenting venue is not the sole outlet for sales, such as when tickets
are sold through ticket agents, both parties will want to ensure that the separate
contract with the ticket agent(s) specifies that data is owned by them in partnership.
The clause to put Odual-keyO control into a contract is simple, and needs to say
something similar to this:

OFor the purposes of the agreement to present OXO at OYO, the part
to work together to maximise attendances and audiences. To this end
is Data Controller with the other for the protection of data on the custo
for OXO. This means that each agrees to comply with the Data Protec
consents obtained from the customers, either previously or in transact
for the presentation of OXO.

This is straightforward enough, but it seems to be common practice to relegate the
clauses in contracts about marketing to OstandardO schedules, attached at the back of
the contract. However, partners need to bring these to the front, so that the contract is
the place where the partnership is established for the presentation, with the parties
clearly setting out their responsibilities for marketing, for recruiting attenders, and for
sales. The point-of-sale B usually the Box Office - has to be part of this too, because
permission marketing stands or falls on getting permission when data is captured on
the customers.

Data Protection

A few years ago we thought this was getting easier, with increasing acceptance that
giving people the chance to Oopt-outO could comply with the interpretation of the law.
But the 2% Century, web and e-marketing changed all that. Legislation for e-mail

and other electronic contact such as SMS requires Oopt-in® as a minimum requirement
for these methods, with some work-arounds in specific circumstances. The simplest
summary is as follows:

Mail or E-mail, text message

phone
Using attender Opt-out | Opt-in
contact details to Consent given by either opt-in or other
market the positive act to show that consent has been
venueOs own given
events Opt-out only where:

The customerOs email address was
collected in the course of the ticket sale
and the marketing relates to future events
at the same venue

Passing the Opt-out | Opt-in

attender details on Consent given by either opt-in or other
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to touring positive act to show that consent has been
companies, or given. Opt-out could apply where the

third parties, to customerOs email address was collected in
market their own the course of a ticket sale originated from
events the touring company website

Note that the opt-in or opt-out only ever has to hageefor each purchaser, since

once they have given their informed consent their details can be used if appropriate

for the life of the database. It ought to be easier today, because those customers who
book on-line can be taken through giving permission as part of obtaining their details

and can be assumed to have opted in. So OliveO permission is about phone and counter
sales, where establishing a rapport with the customer and starting the relationship with
their permission ought to be a basic requirement.

How this will be done needs to be reflected in that contract. Each contact method
needs specifying appropriately: for example:

Specifically for capturing e-mail addresses, all customers will be asked
Oopt-inO and give informed consent for their personal details to be ke
used by Othe touring company/artistO and Othe presenting venueO s
they can be kept informed about future events and activities by both.

Where existing customers have not previously been asked or given su
informed consent, the opportunity will be taken to seek their informed

consent. Whenever, these customers are e-mailed, the message will §
with the offer of an opt-out OunsubscribeO.

There is another way of looking at this. Since the 1998 Data Protection Act expects
managers to follow Ogood practiceO then each venue should have all its data protection
procedures written down D not least so they can be used when training new staff
dealing with customers. So each venue needs to write-out the procedures the Box
Office staff should follow to get informed consent. Provided this conforms with the

law, it could then form part of the contract agreement as a standard Schedule.

30 seconds to success
Under Ogood practice® a form of words has been agreed for asking purchasers for

permission, based on Odual-keyO ownership so data is always shared between the
touring company and the venue:

Can | add your name to our marketing lists for the Any Town Venue ar
the Touring Artists Company so we can keep you informed about futur
events and other developments?

(Await positive or negative response. If positive see contact method
guestion below)

Since some venues share data with other local arts organisations, through local
consortia or agencies for example, they may need to ask additional permission to
share:
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(If appropriate:) From time to time we would like to share your details W
other arts and entertainment organisations in our area which we think
will be interested in. Is this alright?

(Await positive or negative response. If positive see contact method
question below)O

Because explicit consent is required for some contact methods, it is necessary to get
permission for those contact methods proposed (leave out those you no longer use or
donOt intend to use in the future):

May we send you information in the post? (Await positive or negative
response),

Could | take your email address?, (Await positive or negative response
Could I have your phone number? (Await positive or negative respons
And your fax number? (Await positive or negative response),

May we text you? (Await positive or negative response). If positive: C
have your mobile number then.O

Time trials have demonstrated that capturing a customerOs details and getting
permission can take just 30 seconds and, remember, it only happens once, and only
with OliveO transactions on the phone or face-to face.

Passport to Success

There are already venues and partnering touring companies or artists who say this
approach is fundamental to maximising attendances and developing audiences, and,
most importantly, crucial in building real relationships with attenders. At a meeting
hosted in 2005 by the Arts Council of England Touring Department, which brought
company and venue managers together, all agreed that OpartnershipO was the answer.
And the legal view? Neil Adleman at leading arts and entertainment solicitors

Harbottle & Lewis says Olt ought to be a key part of contract negotiation.O

Note that while working in partnership to use personal data about individual ticket
buyers needs that contract, nothing in the Data Protection Act stops venues sharing
information from statistical analysis of audiences, i.e. reports from the box office
computer system which do not involve data that enables the customer to be identified
as an individual e.g. name or first line of address.

Roger Tomlinson is a partner in ACT Consultant Services, based in Cambridge, a
multi-disciplinary practice, covering arts strategies, business plans and market
analysis through feasibility studies to detailed design development of arts and
entertainment buildings. He is the content producer for the industry website
www.ticketing.org.uk Office phone 01954 210786vw.actconsultantservices.co.uk

He wrote the Data Protection Guide published by the TMA with the Arts Marketing
Association, and carried out with Tim Baker the research into Data Ownership
Guidelines for the Audience Data UK projegtww.aduk.org.uk
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Audience Data UK (ADUK), the joint initiative between the Arts Councils of England,
Northern Ireland, Scotland and Wales aimed at helping people who work in the arts by
providing guidance and clarification on collecting, processing, analysing and using data, are
currently piloting the recommendations made in Roger's report with a range of arts
organisations across the UK. Results and recommendations arising from this process will be
available later this year.

Roger provides a free advice service to arts organisations on Data Protection issues:
rtomlinson@actconsultantservices.co.uk

4.2 Visual arts and other non-ticketed events

Turning Lists into Deeper Relationships

Working in partnership means artists, galleries and museums can get closer to their
attenders and communicate more effectively

There are a surprising number of sources for the contact details of people who either
attend galleries and museums or who say they are interested in doing so. Non-
ticketed organisations have often thought themselves at a disadvantage compared with
those selling tickets in terms of compiling a database of attenders. However, drawing
together the contact details from a variety of sources can create a powerful resource
for direct marketing. The challenge is ensuring that you have permission to use the
data.

We need this data at a time when the media world is in turmoil: the advertising spend
on the Internet exceeded that in newspapers this year for the first time, at the same
time as newspaper readership is falling, regionally and nationally, and the reader
profile is aging. Even television is experiencing a huge drop in advertising spend.
Access to the ObroadcastO marketplace is diminishing fast and the benefit of media
coverage declining.

That highlights the distinct advantages in communicating directly with potential
attenders so that they can be contacted personally, and at greatly reduced cost. The
Internet has opened up new opportunities for galleries and museums so that they can
deploy all the tools of direct marketing, including web and e-marketing, to obtain that
unique advantage of Opermission marketingO, where the potential attender agrees you
can have a relationship with them.

Direct relationships

The website specifically for an artist or gallery, sometimes for a specific touring
exhibition, enables a relationship to be started with those who show interest.
Registering on websites, requests for more information, people joining e-Newsletter
lists, all enables prospects to be captured and the start of Orelationship marketingO.
Join this up with the mailing list, the pre-view invitees, the special guests of the
artist(s) and curator(s), the workshop attenders, the Friends or members, and the
power of the resource expands. There are numerous ways contact details can be
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captured, from the visitors book upwards, but now we need permission to use this data
effectively.

The Information Commissioner (who monitors data protection) has largely agreed that
if we have such mailing lists, and have used them before without complaint, then we
can continue to do so, with one big caveat: who OownsO this data and can agree to it
being shared and used?

Some individual artists see it as very important to build a list of people interested in
their work, often using their website to do so, but they also want more details from the
galleries which present their work. When an artist might have run an education
workshop in a town already but then has an exhibition, are they entitled to the contact
details? If two nearby galleries want to develop attendances by sharing their contact
details, are they allowed to do so? If one gallery thinks the attenders for one
exhibition will be interested in another, at a different location, can they use their
contact details? These are the most common questions.

Partnership working

Surprisingly, the answers go right bdakt to the original terms on which an

exhibition or workshop is being presented and gegondo how data protection

consents were obtained. One of the vagaries of the Data Protection Act is that it does

not cover the ownership of data because that has to be resolved by the OcontractO
between people collaborating together. Indeed it is not clear who can claim

OownershipO unless the OcontractO clearly sets this out. Remember, a Ocontract® can be
as simple as a letter of agreement.

The organisation which captured the contact details usually has first call on the use of
their details, because they dealt with them. In doing so, the Data Protection Act
expects them to get the permission of the person to keep their details and to share
them with the appropriate artists and/or organisations.

You didnOt get permission? There was no data protection information on the form and
no consent boxes? Now it turns on what would be obvious to the public. It was a
mailing list form in a specific gallery, so that gallery can use the details for their
programme of events in that gallery, and also share these with the specific artist(s) or
exhibition that was on at the time. There was a field for their e-mail address: they are
deemed to have opted in, but no sharing. Without permission, sharing is always
restricted. Getting permission is an essential step to enab@e2itury marketing

practices and to keep in favour with attenders. It needs to be agreed with the public
up-front. It unlocks the relationship with them. You can of course get permission

next time you contact them.

21% Century

Guru of Ocustomer relationship management Don Pepper argues that there are dangers
in the knowledge we now have on potential attenders in th€@atury. Because

people know what we know. He says the biggest danger is of OfauxO relationship
marketing. He means NOT using all the information we have when relating to

attenders. Remember those complainers in the past because they got two invitations?
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Now imagine the e-mail Newsletter from the artist, the flyer mailed from the gallery,
and the separate pre-view invitation. There is only one way to unlock this problem b
Odual key control®. This puts the partners in control of the contact data and working
together to deepen that relationship. Some galleries already work closely with artists
and exhibition organisers to this end.

Dual Key Control

Fundamental to working in partnership is that both parties agree their joint
responsibility for protecting contact details. Both need to agree that each would be a
Data Controller for data captured on attenders for a particular visit D effectively Odual
keyO control. Since some artists are providing live links from their website direct to

the presenting gallery, the agreement to share and Odual keyO must apply, to legalise
their ownership of the data, since this determines how their data can be used and by
whom. The clause to put Odual-keyO control into a OcontractO is simple, and needs to
say something similar to this:

OFor the purposes of the agreement to present OXO at OYO, the part
to work together to maximise attendances. To this end, each is Data
Controller with the other for the protection of data on the potential attef
for OXO. This means that each agrees to comply with the Data Protec
consents obtained from people, either previously or in connection with
presentation of OXO.

This is straightforward enough, and a few years ago we thought this was getting
easier, with increasing acceptance that giving people the chance to Oopt-out® could
comply with the interpretation of the Data Protection Act. But tieCntury, web

and e-marketing changed all that. Legislation for e-mail and other electronic contact
such as SMS requires Oopt-inO as a minimum requirement for these methods, with
some work-arounds in specific circumstances. The simplest summary is as follows:

Mail or E-mail, text message
phone
Using attender Opt-out | Opt-in
contact details to Consent given by either opt-in or other
market the positive act to show that consent has been
venueOs own given
events
Passing the Opt-out | Opt-in
attender details on Consent given by either opt-in or other
to artists, positive act to show that consent has been
exhibition given.
organisers, other
galleries or third
parties, to market
their own events
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Note that the opt-in or opt-out only ever has to hapeefor each person, since

once they have given their informed consent their details can be used if appropriate

for the life of the database. It ought to be easier today, because those people who
register on-line can be taken through giving permission as part of obtaining their

details and can be assumed to have opted in. Forms to join mailing lists or register for
Newsletters, whether post or email, can get informed consent. So OliveO permission is
about phone or face to face contact, where establishing a rapport with the person
ought to be a basic requirement.

How this will be done needs to be reflected in that Ocontract®. Each contact method
needs specifying appropriately: for example:

Specifically for capturing e-mail addresses, people will be asked to Oo
and give informed consent for their personal details to be kept and use
Othe artist/exhibition/workshop organiserO and Othe presenting venue
that they can be kept informed about future events and activities by bo
Where existing attenders have not previously been asked or given suc
informed consent, the opportunity will be taken to seek their informed
consent. Whenever, these people are e-mailed, the message will star
the offer of an opt-out OunsubscribeO.

There is another way of looking at this. Since the 1998 Data Protection Act expects
managers to follow Ogood practiceO then each venue should have all its data protection
procedures written down D not least so they can be used when training new staff
dealing with customers. So each venue needs to write-out the procedures staff should
follow to get informed consent. Provided this conforms with the law, it could then

form part of the contract agreement.

30 seconds to success
Under Ogood practice® a form of words has been agreed for asking purchasers for

permission, based on Odual-keyO ownership so data is always shared between the
touring company and the venue:

We would like to add your name to our marketing lists for the Any Tow|
Venue and the artists and exhibition organisers so we can keep you
informed about future events and other developments. Is this alright?
(Await positive or negative response. If positive see contact method
guestion below)

Since some venues share data with other local arts organisations, through local
consortia or agencies for example, they may need to ask additional permission to
share:

(If appropriate:) From time to time we would like to share your details W
other arts and entertainment organisations in our area which we think
will be interested in. Is this alright?

(Await positive or negative response. If positive see contact method
question below)O
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Because explicit consent is required for some contact methods, it is necessary to get
permission for those contact methods proposed (leave out those you no longer use):

May we contact you by post? (Await positive or negative response),
by e-mail? (Await positive or negative response),

by phone? (Await positive or negative response),

by SMS message? (Await positive or negative response),

by fax? (Await positive or negative response)?0

It is of course very easy to present this information on a form. Face-to-face or on the
phone, time trials have demonstrated that capturing a contact details and getting
permission can take just 30 seconds and, remember, it only happens once.

Passport to Success

There are already galleries and artists who say this approach is fundamental to
maximising attendances and developing their audiences, and, most importantly,
crucial in building closer relationships with attenders.

Roger Tomlinson is a partner in ACT Consultant Services, based in Cambridge, a
multi-disciplinary practice, covering arts strategies, business plans and market
analysis through feasibility studies to detailed design development of arts and
entertainment buildings. He is the content producer for the industry website
www.ticketing.org.uk Office phone 01954 210786vw.actconsultantservices.co.uk

He wrote the Data Protection Guide published by the TMA with the Arts Marketing
Association, and carried out with Tim Baker the research into Data Ownership
Guidelines for the Audience Data UK projegtww.aduk.org.uk

He provides a free advice service to arts organisations on Data Protection issues:
rtomlinson@actconsultantservices.co.uk
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1 t
Data Protection
An Introduction

Produced in consultation with
Bates, Wells & Braithwaite, Solicitors

ntroduction

The advent of desk top computers has meant that organisations with little or no storage space can
store as much data as those with miles of archive stacks. Unsurprisingly, the ability to store and
process personal data easily has brought with it both opportunities {(exploited to the full, for
example, by Direct Mail practitioners) and perceived threats - particularly to individuals’ privacy.
Most Data Protection legislation has been introduced as a result of an EU Directive intended "to
protect the fundamental rights and freedoms of natural persans, in particular their right to privacy
with respect to the processing of personal data”.

The main legislation currently governing Data Protection in the UK is the Data Protection Act 1998,
The Act is overseen and enforced by the Information Commissioner, an independent supervisory
authority reporting directly to Parliament.

Basic Principles

There are eight basic principles on the processing and storage of personal data, which are key to
compliance with the Act. They are that all data should be:-

« Fairly and lawfully processed

«  Processed for limited purposes

+  Adequate, relevant and not excessive

+ Accurate

« Mot kept longer than necessary

« Processed in accordance with the data subject's rights

+  Secure

+ Not transferred to ather countries without adequate protection

If you process personal data on computers you generally have a duty to notify the Information
Commissioner abaut what you store and why. Personal data is defined as data which provides
sufficient information for the data subject to be identified - this can be as little as an email
address,
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ITC members should nota that Companies Limited by Guarantea can be exempt from the
requirement to notify, however, you shauld check carefully before deciding not to natify, The
Infarmation Commissioner’s office publishes a self assessment checklist to guide you in reaching
this decision.  Motification is not always complicated and only costs £35 so it is often better to do
this rather than to assume exemption and then find that you did not in fact qualify. A key factor
for many ITC companies is likely to be the fact that if you share any of your mailing lists with third
parties without explicit consent from the individuals on the list, notification may be obligatory .

Data for Marketing

Computer databases and mail merging brought a whole new world of possibilities for marketing.
Data Protection law, with its emphasis on individuals’ privacy, has been seen as a threat to this.
Some areas of the law still await clarification, however, the notes below give an introduction to
good practice which should keep your marketing campaigns on the right side of the law.

Collecting Data: |n order to comply with the principle that data should be processed fairly and
lawfully you must first be sure that it has been obtained fairly. Customers should always be made
aware that their personal details are being recorded.  They should know who will be holding their
data, what the data will be used for e.g: marketing information, fundraising information etc and
whether it will be passed on to others and what sort of organisations these are, e.q: arts or
business,  This infarmation should be part of all transactions - personal, phone, email or written -
50 It is a good idea to have a concise standard statement detailing the above points, for example:-
« We are registered under the terms of the 1998 Data Protection Act and are committed to
protecting your privacy. Any personal information that that we collect about you will be used
lawfully, in accordance with the Act,
« Indisclosing your personal information you agree to the collection, storage and processing of
your personal information by us.
+ Your personal information will be used to inform you about events and offers that we think will
interest you. The type of information we will collect about you includes:
+  YOUr name
« address
s phone number
+ email address
« credit/debit card details
«  We will never collect sensitive information about you without your explicit consent,
+ The information may be used to process your transactions with us or for internal administration
« Janalysis. It will only be disclosed to third parties in order to provide these services to you.,
«  Your personal information will not be passed to third parties for marketing purposes unless you
have given specific consent.
+ The information we hold about you will be accurate and up to date, You can contact us to
check this information. If you find any inaccuracies we will delete or correct them promptly.

If it is clear that a custamer has baoked before it is still sensible to make a quick check that their
attitude to you holding and using data on them has not changed ("are you still happy to be on our
mailing list and receive infarmation about our shows and those by similar companies”) but there is
currently no need to repeat the full process.




64

Buying or Sharing Data: If you use other organisations’ data you need to be certain that all their
Data Subjects have agreed to this use of their personal data, Data Subjects have an absolute right
to prevent the processing of their details for direct marketing purposes. You should always ask for
a warranty that the data was obtained legally and can be used for the purposes you need it for.

Selling or Sharing Data: If you are letting another organisation have access ta personal data you
hold you must be sure that all the Data Subjects have consented to this use of their details.

Sensitive Personal Data: Some types of data need to be treated with extra caution — this includes
information about physical or mental health, political or religious affiliation and criminal records.
It is unlikely that many perfarming arts companies keep information of this type on their marketing
databases but it is important to be aware that the individuals’ consent to you holding such data
must have been explicitly obtained. The consent must relate to the specific use you are making of
the data and a simple "opt out” (e.g: nat ticking a statement such as "l do not consent ta you
holding my data”) is not sufficient.

List cleaning: Principles 4 & 5 state that Data should be accurate and should not be kept longer
than is necessary, so it is a good idea to keep a record of when data was obtained or updated and
to clean all lists reqularly. Any entries which might not be up to date should be deleted rather than
retainad "just in case”.

Data about Workers|

The individuals who make up your workforce have the same rights to privacy as your customers. As
a general rule remember that "sensitive personal data” can only be processed without explicit
consent for purposes which help you to comply with legal ohligations eg: to ensure health, safety &
welfare at work, to select workers, to be sure you are not discriminating on grounds of sex, race or
disability, check immigration status before employment.  As with marketing records, the data
subjects must be made aware that information they give is being recorded.

The Data Protection Code on workplace privacy which the Information Commissioner has been
publishing online provides substantial information on these areas. The Code is not intended to
spell out the law but to provide practical guidance on working within the eight principles for Data
Processing.

The Code is in four parts, part one deals with recruitment and includes the following advice -

« Recruitment advertising and application forms must make it clear to applicants who will hold
the information they submit. You must provide full contact details — organisations cannot hide
behind a website or PO Box address or simply ask people to turn up at a rehearsal room for an
audition,

+ I material submitted is to be used for anything else {eg: passed on to another company/dept)
applicants must be made aware of this eg: state this in the ad or on the form.

«  Only seek data relevant to the recruitment decision.

+  Provide a secure method for sending applications.

« Beconsistent in the way you use persenal data to short-list candidates.

« I you do record and retain personal data (this includes audition/interview notes) you must be
sure the candidates are aware of this and you will need to be able to justify this as relevant to
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the recruitment process if challenged. Be careful about recording sensitive information such as
references to race, health or any disability unless you are absolutely certain it is essential.

s+ Pre-employment vetting with past employers {as opposed to general references) should be a
last alternative and even if you vet a candidate after offering them a job this should only relate
to relevant issues.

« [elete any information obtained on Criminal Records unless it is relevant to ongoing
employment

«  Ensure personal data obtained during recruitment process is securely stored or destroyed (it is
suggested that information on unsuccessiul candidates is always destroyed after four months),

Part twao looks at what happens once the workers have been recruited, it sets out benchmarks for
keeping records on emplayees and other workers, including valunteers. The range of areas covered
includes:-

+  Sickness and accident records

+ Pension and insurance schemes

»  Fraud detection

+ References

« Discipline, grievance and dismissal

+ Retention of records

Part two also provides checklists so that you can ensure that you are complying with the
Cammissioner's standards.

Part three of the code will give guidance on keeping records of monitoring email and phone

monitoring.  The draft Code which has been issued, suggests:-

+  Monitoring should not unnecessarily intrude on an employee's privacy or autanomy — this is
taken to mean it is not only an employee's right not to have information about his private
behaviour widely known that is important; an employee's right is to expect a degree of trust
from the employer and to be given reasonable freedom to determine his actions without
constantly being watched or asked to explain.

«  Monitoring should be in proportion to the benefits of monitaring.

«  Covert monitaring of staff (for example concealed CCTY or tape recorders) will only be justified
invery limited circumstances such as when a criminal offence is suspected.

Part four of the Code will deal with medical records

Data Subjects have the right to see information held on them — the right of subject access. This
right applies whether the records are stored on computer or manually (although there are some
exceptions). A payment of up to £10 may be levied by the Data Controller, who may also ask for
procf of identity fraom the person making the request.  Following this, the Data Controller has 40
days in which to comply with the request.

Secure storage means just that, including locks on filing cabinets, passwaords for computer access
to sensitive information and precautions in dispasing of manual records or printouts. As noted
above, lists should be cleaned regularly and unnecessary or out of date data destroyed.
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[ Further Information|

Organisations & Websites

Information Commissioners Office, Wycliffe House, Water Lane, Wilmslow, Cheshire SK9 SAF
Information helpline: 01625 454745 Matification helpline: 01625 545740

website: www.dataprotection.gov.uk, documents available on line include: -

«  Notification Exemptions - A Self Assessment Guide

« Notification Handbook - A Complete Guide To MNotification

« Form to Alter or Remove A Register Entry

« Parts 1 & 2 of the Commissicner's Code and Part 3 in draft form

ME: A list of companies trying to exploit the Data Protection Act by levying high charges can be
found at http:/fwww.dataprotection. gov.uk/dnbmlist.html Always be wary of companies offering
to help with registration and threatening high penalties far non-notification and remember that
registration only costs £35.

Law: The full text of the Data Protection Act 1998 can be found at www.hmso.gov.uk

Training: Data Protection issues are covered in ITC Training courses on Employment Law,
Marketing and Personnel Systems & Management. Check our website or call our training
department on 020 7403 6698 for more information on the ITC Training Programme.

Publications: Data Protaction by Roger Tomlinson TMASArts Marketing Association publication,
available from Sams Books 01883 3450711 www.sam-arts.demon.co.uk

Jackie Elliman January 2003
“ Independent Theatre Council 2003




